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ABSTRACT 

An analysis of the relationship between federal, 
state, and local policies, procedures, ami documents governing the 
implementation of special programs for the handicapped was 
commissioned by the Hontgomery County Public" Schools (flCPS) 
department of Educational Accountability in the summer of 1979. The 
purpose *of this analysis was *to determine whether existing aCPS 
documents are* consistent with federal and state documents, 
sufficiently comprehensive, or excessive in relation to the documents 
at the federal and state levels. The adequacy of the procedures for 
compiling these documents was also examined to determine whether or 
not they were readily available to parents and staff. The analysis 
examined available documentation, including' relevant .*CP3 policies 
and procedures, administrative directives. Access to ^Continuum 
Education Services (ACES), federal and state legal documents,, 
relevant materials published by the. Maryland State Departmei^t of 
Education, and personal jfeorrespondence involving legal clarifications 
or interpretations requested by id<jal school districts- The analysis 
showed that' generally ACPS documents ape consistent with federal and 
state iegislaLtion, do not exceed if ederal and state requirements, a%d 
meet the criteria of comprehensiveness. However, in some specific 
arenas, shortcomings were .identified. In addition, the analysis showed 
that the present • system for compiling policies is inadequate. 
(Author/Bi) 4 
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* EXECUTIVE SUMMARY 

i . • j ■ - ._ 

An analysis of the relationship between federal, state, hnd local policies, 
procedures, and document^ governing the implementation of special programs for 
the handicapped' was commissioned by the Department of Educational 
Accountability in the summer of 1979. The purpose of this analysis was to 
determine whether existing Montgomery County Public Schools (MCPS) documents 
are consistent with federal and' state documents, sufficiently comprehensive, 
or excessive in relation to the .documents at the federal and state, levels.* 
The adequacy of the procedures for compiling these documents was also examined 
to determine whether or ' not they were readily available to parents and staff. 

The analysis examined available documentation, including , releyant MCPS 
pofcic ies and procedures , • administrative directives, Access to Continuum 
Education Services (ACES) W federal and state legal documents, relevant 
materials published by the Maryland State Department of Education, and 
personal correspondence involving legal clarifications or interpretations 
requested by local school districts. 

The legal analysis discussed here, was prepared b.y Jlr . Robert Si l\^erstein, a 
principal attorney with, the Washington, D. C. based law f irm ^ot Long and 
rSil verste in , P.C. , 1 which currently specializes in matters relating to 
education, children, and handicapped persons i 

Limitations of the Present Report 

Two limi tat ions ' must be kept in mind in examining the findings presented 
here. First, the analysis examined only written documents — policies, 
procedures, regulations, and directives — concerning the provision of special 
education services,. ' No attempt wis made to verify the match between written 
policy and actual practice. Suoh information about practices is presently 
being gathered in the evaluation of services for handicapped ,students being 
conducted by Stanley E. Portny and Associates, Inc., and will be available in 
September, 1980. 
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Second, the analyses included only those documents'* wh^ch had been approved in 
their final f orm by February 1, 1980. The .Office of Continuum Education is 
currently in the process of developing additional policies and . procedures . 
The degree to which fhese documents may address the i«ssueb raised here cannot 
be* determined at this time. c * 1 



*For purpose of th;s paper, '^consistent" means the adoption of policies by 
Montgomery County Public Schools (MCPS) that are substantially comparable fb 
standards adopted by the D^artment of Health, Education, and Welfare (HEW) 
and the Maryland SCate Department of Education (MSDE); "sufficiently 
comprehensive" » means that at .a minimum 1 MCPS adopts or incorporates by 
reference all of the standards set out in the federal and state legal 
frameworks ; and "excess ive 11 means more \han that which is required in the 
feder*al and state legal framework. 



Findings 



The analy sis, showed that generally MCPS documents are consistent with federal 
and state legislation, do not exceed federal and state requirements and meet 
the criteria of comprehensiveness. However, in some specific areas* 
Shortcomings were identified which place MCPS in a position^ of possible 
noncompliance. In addition, the analysis showed that the present system for- 
compiling policies is inadequate. The -major shortcomings and inadequadies are 
summarized in the- sections that follow. 

Cons is tency * \ 

The analysis indicates that major questions of consistency exist in two areas: 
transportation and the provision of extended school-year programming. In 
these two areas it is possible that MCPS could be out of compliance with the 
federal legislation. 

/ 

Transportation 

The analysis points out that MCPS regulation rega^^ing transportation is 
inconsistent .with federal mandates pertaining to transportation of handicapped 
children to private residential programs. First, problems are posed by the 
pumber of trips for which reimbursement is provided. Second, to^the extent 
MCPS ! policy is construed as requiring that the parents of handicapped 
children make their own arrangements for transporting their children, it is 
inconsistent with federal policy. 

Expended School Year Programming / • ' 

The HEW Office for Civil Rights has stated that school districts must, provide 
services beyond the 180 day school year for certain children (e.g., severely 
mentally impaired students) if the extended programming is essential to meet 
the individual needs of a particular child and' the need has been established 
by appropriate evaluation methods. The MSDE has issued a policy that 
indicates 12-mor>th programming is not required. To the extent MCPS policy, 
Consistent with state policy, categorically' prohibits extended school year* 
programming, the policy is inconsistent with HEW/OCR policy. 

Comprehensiveness* * ^ 

The analysis found MCPS documents to be sufficiently comprehensive with some 
exceptions. These exceptions are in the area of individual educational 
programs (IEP), evaluation and placement, and related services. 

Individual Educational Programs 

The state and federal laws provide for an annual review of the IEP^and specify 
the issues which at a minimum must be addressed. No mention is made-of any of 
this in MCPS procedures. Additionally,' while MCPS states the IEP must be in 
effect before services are provided, it does not state when the IEP must be 
implemented . The state indicates that the IEP must be implemented within "30 
day 8 after the I EP meeting; and the federal laws says immediately , except in 
unusual situations. Furthermore, the 1978 .Marylaria Amended Annual Program 
Plan specifies nine categories of information which must be contained in an 



IEP. MCPS documentation' consistent vith the state bylaw only sets forth six 
criteria. Finally, with regard to- IEPs, federal and state legal frameworks 
specify Igp standards with respect to private school placement by the. LEA, 
children^enrolled in parochial or other private schools, and school personnel 
accountability. With the exception of -MCPS documents pertaining to diagnosis 
of handicapped children attending private -schools, no other MCPS docuinenta ^ 
covering these areas were identified. * % 

Evaluation and Placement 

MOPS documents in the' areas -of evaluation and placement are not sufficiently 
comprehensive.' The standards set out in federal and state frameworks, which 
require that (1) tesfs be validated, (2) be administered by trained personnel, 
and (3) assess what they are designed to test rather than a child's impaired', 
sensory, manual, or other speaking skills,* as well as the' scope of the 
evaluation, are not addressed in local documents. 

V 

Additionally, federal and state frameworks concerning the use of 'a variety of 
sources in making placement decisions as well as the procedures that the LEA 
, must ' use in evaluating children suspected of having special learning 
disabilities could not be identified in any documents issued by MCPfe. 

Related Services 

None of the clarifications issued by the Bureau of Education for the 
Handicapped (BEH) and the Office of ' Civil . Rights (OCR) regarding the meaning 
of the term f, relate<J services" appear in writTen documents issued by MCPS. 

Exceed 

The study found that the majority of MCPS documents concerning handicapped 
children do not exceed le&al mandates.. However, two, and possibly three, 
areas—confidentiality, individual i zed, educational programs, and full 
educational opportunity— were identified as containing sec t ions ' which are not 
expressly mandated by federal and state legal frameworks. 

V 

Confidentiality" # >. 

MCPS documentation for confidentiality exceedsi the federal mandate with regard 
to resolving •differences when parents contest disclosure of personally 
identifiable information. fcCPS documentation indicates that a hearing to 
resolve the problem must be conducted by an impartial hearing officer even 
though federal law permits an LEA, official (who does' not have a^direct 
interest in the outcome of the hearing) to conduct ^he hearing. 

*Full Educational Opportunity * 

Finally^ tKe degree to which MCPS is presently meeting all 'the needs of all 
children, ages 0-4, 'may presently exceed the state requirements ' to. phase in 
programs for this population Hn order* to provide a * full educational 
opportunity "by September 1, 198J7. However, by September 1, 1980, current 
practice wOu%d be consistent wittfthe^ state requirements. 
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Compilation * , 

Examination of the adequacy of compilation of documents raised ^orae serious 
concerns regarding their accessibility to staff and parents. The resolution 
adopted by 'the Board of Education, 834-78, has never been developed as a 
regulation for inclusion in ,the MCPS Policies and Procedures Handbook , 
Furthermore, there is no single document in which all relevant ^Continuum 
Education documents can be found. The *> primary document, £CES, used for 
communicating procedures to school level personnel > is outdated and does not 
^contain many of the important regulations, procedures, directives, or 
references to other documents or in fact a reference to the resolution 
(834-78) adopted by the Board of Education. 



Recoramendat ions 



V 

1. Revise* the specific documents found -to be inconsistent with state' and 
federal policy and disseminate instructions regarding, procedural changes 
which may be required 7 

2* Modify existing documents judged to be insufficiently comprehensive 

3. Develop and disseminate a single document incorporating either directly or 
by reference all policies, procedures, and directives concerning the 
delrvery of services for the, handicapped 
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s CHAPTER 1 

r • 0 ~ 

INTRODUCTION AND OVERVIEW 

I. Purpqse of the Study - 

the purpcfc of this study 1 is to analyze the policies adopted by the 
Montgomery County Public Sch&ols (MCPS) Board of Education and 
-clarifying memoranda written by the Office* of Continuum * Education • 
regarding procedures /affecting handicapped children to determine 
whether: . ' m \ 

l * 

A. MCPS 1 policies, procedures and other documents *are consistent 1 
with federal and statue mandates described below t 

B. MCPS 1 policies,, procedures and other documents > are^ sufficiently 
comprehens ive ^ 

C. '.MCPS 1 policies, procedures and other documents exceed the federal 

and state mandates 

D. MCPS 1 policies., 'procedures, and other documents are adequately 
compiled to maximize their utility* to the audiences af fecfeed by 
them 

II. Federal and State Policies Analyzed * 1 

In recognition of the rights of hindicapped persons living in this 
cpunfry, Congress has passed and the President has signed into law 
several pieces of legislation designed to assist states and local 
* school districts to, provide for the education of all handicapped 
children* and prohibit discrimination on the basis of handicap against 
"qualified handicapped^ persons . 11 The legislati^p includes: * x 




A. ^^Pt of the Education of the Handicapped ^Act (Part B of EHA) 



( B. Section 504 of the Rehabilitation Act of 1973 (Section 504) * 

C. The «Fam ily Educational Rights and Privacy Act of 1974 (the Buckley 
Amendments) x 



1. For purposes of this paper, the term "consistency 11 is defined on page 1-4. 

2. For purposes of this paper, the term "Sufficiently comprehensive 11 is 
defined on page 1-7. * 
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In «€*eral, Part B of EHA 3 is desigAd to: 

1. Insure that all handicapped chidren have available to them a Free 
. Appropriate Public Education (FAPE) which - includes special 

education and related services to meet their unique needs 

c 

2. Insure, that the rights of handicapped children and their parents 
are protected 

i 

3. Assess and insure the effectiveness of efforts to educate 
handicapped children 

Section 504 of the Rehabilitation Act of 1973^ provides that: 

No' otherwise qualified handicapped individual shall, solely 
by reason of his handicap, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving federal financial 
assistance. v • 

Recipients of federal- funds operating preschool, elementary, and 
secondary education programs must, among other things, conduct a 
self-evaluation, ensure that qualified handicapped applicants 'for 
employment are not discriminated against on the basis of handicap, 
ensure that all programs and activities are physically accessible, and 
ensure that all qualified handicapped persons receive a free 
appropriate public education (FAPE) in the most normal setting 
appropriate and t^at sffeh persons are afforded due process for 
resolving disputes over placements./ 

The "Buckley Amendments 1 ^ are designed to* protect the privacy rights 
of parents and students. The major provisions of the law require 
schools to provide parents (and in certain cases students) access to 
any official records iftrectly relating to their children and an 
opportunity for a hearing to challenge such records on the grounds 
that they are inaccurate, misleading, or otherwise inappropriate. The 
protections contained in the Buckley Amendments supplement the 
confidentiality protections contained in Part B of EHA. 



3. Regulations implementing Part B of EHA, as amendeS^r P. L. 94-142, were 
published in the Federal' Register on August 23, 1977 TJ2FR42474-42518) and 
December 29, 1977 (42FR65082). The final regulations" are 'codified in 

* Part 121a of Title 45 of the Code frf Federal Regulations (cited to as 45C.F.R. 
121a. ). 

4. Regulation* implementing ^Section 504 were published in the Federal 
Register on May ,4, 1977 (42FR22676-22702) v The final regulations are codified 
in Part 84 of Title 45 of the Code of Federal R egulations (cited to as 45 

. C.F.R. 84. ). * 

5. Regulations implementing the Buckley Amendments, were published in the 
Federal Register on June 17, 1976' (41FR24662). The final regulations are 
codified in Part 99 of Title 45 of the Code of Federal Regulations (ciVed to 
as 45C.F.R. 99. ). ^ % 
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In addition to the federal legislation described above, Maryland has 
enacted s^&yeral ^laws affecting handicapped persons, including 
Bylaw 13. 64.01; Programs for Handicapped Children. 6 

III. Approach *Used for Accomplishing the Study's Purposes ' i 

To accomplish the purposes of the study, the r following tasks were 
performed. First, applicable written data containing policies, 
procedures, and other documents were collected by the Department of 
Educational Accountability and % then reviewed by the author. ^ 
Second, tables were prepared which set out the federal, state, and 
local policies and procedures. Third, the tables were analyzed and a 
draft report was prepared. Fourth, the draft, was submitted to 
appropriate persons within the county for review. Following this 
review, the final report was prepared. 

IV. Limitations of Tftis Paper 

This paper analyzes the adequacy of tICPS 1 documentation. No attempt 
^ is made to determine .whether or not these documents are, in fact, 

being implemented. 

V. Organization of This Paper 

This paper is organized into 16 chapters. Chapter 1 contains the 
introduction and the general findings and conclusions concerning the 
adequacy of MCPS 1 documentation pertaining to handicapped children. 
Chapters 2 through 16 of the paper contain the in-depth analysis. 
Each chapter analyzes a different mandate contained in the federal and 
state legal frameworks •' The topics in tlis papfer are the following: 

Cffapter 1^ Introduction and Overview 

Chapter 1 t Child Identification Procedures, 1 

Chapter 3 - Confidentiality 

Chapter 4 - Due Prpcess Safeguards 

Chapter 5 - Evaluation aiyl Placement 

''Chapter 6 - Excess Costs, Supplanting, Comparability, and Program 
Costs 



/ 

6. Regulations are qodified in Code of^Bylaw of the Maryland State Boar<J of 
Education 13.04 Special Instructional Programs 13.04.01 Programs for 
Handicapped Children. 

7. Data collected at the federal level included (1) the Part B of EHA 
statute, regulations, bulletins , > and correspondence; (2) the Section 504 
statute, regulations, f>6licy interpretations, correspondence, and letters of 
findings; and (3) the Buckley Amendments and the implementing regulations. 
-The. primary data collected at the state level included (1) the state bylaw, 
(2). the 1978 and £979 Maryland Amended Annual Program Plan mandated under Part 
B of* EHA, sta^fe correspondence, and State Guidelines. The primary data 
collected at the local level included (1) ACES ; (2) Board of Education 
Resolution 834-78, "Policy pn Education of Handicapped Children," (December 5, 
1978); (3) MCPS 1979 Application for Assistance under Part B of EHA ; (4) MCPS 
regulations; and (5) administrative memo's and directives. 
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Full Educational Opportunity A r 
Individualized Education Programs 
Least Restrictive Environment 
Nonpublic and Residential Placements and 

Transportation Thereto 
Notification 
Personnel Development 

Priorities ~~~~ % 

Public Participation 
Related Services 

Self-evaluation ' - 

Each chapter contains an introduction, a detailed table which 
describes the major federal, state,' and local policies and procedures; 
and an analysis of the adequacy of MCPS 1 docuMehts . 

■* 

VI. General Findings and Conclusions 1 

Thill section sets out the study's general findings and conclusions* 
concerning the "adequacy" of MCPS 1 document^ pertaining to handicapped 
children. The term "adequacy" means the extent to which MCPS 
documentation (1) is consistent with federal and state mandates, 
(2) is sufficiently comprehensive, (3) * exceeds federal and «tate 
mandates, and (4) is adequately compiled to maximize their utility to 
the audience* affected by the policies and procedures." 

On analyzing MCB£L documentation, two categories' of findings and 
copclusitrtis were maje concerning their adequacy. The first category 
includes the identification of inadequacies which are technical i,n 
nature. These problems can easily be addressed by the people 
implementing the program and need *not be addressed by^the policy 
makers. The second category includes inadequacies whi^h may raise 
questions of compliance apd should be addressed by the policy makers. 
Chapter 1, which sunmarizes ""Tfft study's general findings and 
conclusions, generally sets out only those inadequacies' which may 
raise questions of compliance with the federal and state mandates. 
The section* which discusses documentation which exceeds federal or % 
state mandates is the sole exception to this rule. ? 

A. Consistency . 

The first component of adequacy studied concerned consistency. 
The term "consistency" means the adoption of standards by MCPS 
that are substantially comparable to standards adopted by the 
Department of Health, Education, and WeUare an$ the Maryland 
State Department of Education. 

1. Gepera l Conclusion 4 

~~~\ 

In general, MCPS 1 documents pertaining to handicapped children 
& are consistent wito federal and state mandates.** However, 



8. This conclusion is particularly true* with respect to the fol/lowing 
mandates: due process, child identification, personnel development , 
notification, priorities,' placement by parents, and public participation. 
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several inconsistencies and possiWe inconsistencies* 
(depending * on the Bureau of ^ducation^f or the Handicapped 
(BEH) and the Office of Civil Rights- (OCR) policy interpreta- 
tions) were identified. Of special concern are regulations 
affecting transportation and * extended school year 
programming. ^ 

2. Transportation 

Section 504 provides that when a Local Education Agency (LEA) 

places or refers a handicapped child to a program not operated 

by the recipient , the recipient must ensur^T" thaf " adequate 

transportation" to and from the program i$ ^provided at no 

greater cost than would be incurred if the child had attended 

- • ■ 10 

s. program operated by the recipient. 

Part • of EHA defines the term "related services" as including 
transportation. H Thus, where transportation is required to 
assist a handicapped person to benefit from special eduoation 
in accordance with the IEP, it must be provided by the LEA at 
no cQ8t. i2 BEH has explained that children placed in 
residential programs must, . at a minimum, tie provided 
transportation at the beginning and end of the school term and 
for scheduled school holidays and recesses. Additional 
transportation should be determined on a c^se-by-case basis. 

OCR recently found that the state transportation violated 
Section 504 bec^se of the aiJ^trary limitation of two trips • 
OCR has also e*plained : that tw& LEA (and not the parents) must 
provide the necessary transportation. The LEA can make an 
arrangement with a parfent to assume its responsibl ity in 
exchange for reimbursement of costs. The LEA cannot require 
that the 'parent enter into such an arrangement. 13 ~ 



9. Inconsistencies or possible inconsistencies not described in this section 
of the text, but which are described in Chapters 2-16, include charging for 
copies of the hearing examiners rfecord and charging for "other costs" for 
^caring for children placed in residential placements, referrals to other 
schools where services in neighborhood schools are not appropriate, and taking 
into consideration needs of ' nonhandicapped students in making determinations 
as to the leafst restrictive envifonment for a particular handicapped child^ * 

10. 45C.F.R. 84.33(c) (2). See also 45C.F.R. 84.37(b) wherein "transporta- 
tion" is included as a "nonacademic service." % 

11. 45C.F.R. 1-2U.13. 

12. " 45C.F.R. 121a. 300,. 

13. The BEH interpretation appears in a letter from Tyrell to Dormam 
(October 4, 1978). The OCR finding is set out in a Letter of Findings issued 
to the Maryland State Department of Education v (February 26, 1980). The OCR 
policy with respect to requiring parents to transport their children is set 

t in a letter from OCR 'to Bernatein (1978). 



The stgte bylaw provides that daily transportation or 
reimbursement must be provided. for attendance at 
nonresidential * facilities within a -50-inile radius. 1 ^ The 
bylaws also, provide thart" handicapped children living beyond 
the 5Q-mile radius are eligible for two round trips each year;* 
but certain children attending residential programi shall have 
transportation to arid from these homes on weekends. ^ 

MCPS 1 policy regarding transportation of handicapped students 
is generally set <mt in MCPS Regulation 215-1 
(September 12, 1979). 16 

In several respects, MCPS 4 * regulation pertaining to the 
transportation of handicapped children to private residential 
programs is inconsistent vith federal mandates. 

• • ' ' ( 

MCPS 1 procedure of limiting tp two the amofcnt of t t rips for 
which reimbursement will be * provided . for residential 
placements outside a 50-mile radius is inconsistent with the 
minimum federal requirements described above. 



Second, to the extent that .MCPS regulation %8 construed 
requiring that parents of handicapped students .make . their own 
transportation arrangements, such a procedure is inconsistent with 
Section 504. LEAs may not force parents to transport their own 
children. 

3. Extended School Year Programming J 

The HEW Office for Civil Rights has stated that school districts 
must provide services beyond the 180 day school year for certain 
children («.g., severely mentally impaired students) if the 
^ extended ■ programming is essential to meet the individual ^ needs of 
a particular child and, the need has been established by appro- 
priate evaluation methods. 17 The MSDE has issued a policy that 
provides 12-month programming is not required. To -the extent MCPS 
policy, consistent with state policy, categorically prohibits 
extended school year programming, the policy is inconsistent with 
HEW/OCR policy. 



14. Stjte Bylaw 13.05.07 and 13.05.08. 

15. Ibid . 

i # 

16. See also Board of Education Resolution 834-78 "Policy on Education of 
Handicapped Children" (December 5, 1978). * * 

. • * 

17. See Digest of Significant Case Related Memoranda, OCR (April and May 

1979) at p. 28. 
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B\ ^Degree of Comprehensiveness 

ne second component of' adequacy is the degree of comprehensiveness of 
JPS* standards. MCPS policies, procedures, ^ or documents issued 
putsuant to a federal or state mandate (whicW provide that school 
districts shall develop specific policies *or prodedures meeting 
certain minimum requirements ) is "sufficiently comprehensive" if the 
MCPS policy, at a minimum, adopts,, or incorporates by references all of 
the standards set out in the state or federal law. For example, 
federal law sets out minimum standards which each school district must 
include in its procedure for conducting evaluations. A school* 
district's procedures must, among other things, state that district 
personnel will .( 1 ) use validated tests, (2) ensure that tests are 
administered by trained personnel, and (3) ensure that tests are free 
from cultural bias. If MCPS adopts or incorporates Criterion 1 but 
fails to adopt or incorporate by reference Criteria 2 and 3 , its 
policy pertaining to evaluation would' not £e sufficiently 
comprehensive . MCPS policies , procedures , or documents that are not 
issued to satisfy a federal or state mandate but that interpret a 
federal or state mandate are "sufficiently comprehensive" if they 
clearly explain that the interpretation only covers ^ne aspect of* the 
federal requirement or that they 'adopt or incorporate by reference all 
of the standards set out in the federal or state' law. For example, 
federal law requires that parents must have access to their child's 
record prior to the scheduling of an IEP meeting or due process 
hearing. If MCPS adopts a comprehensive policy on access to records 
which specifies, among other things, timeframes for providing access 
to records, the policy is considered insufficiently comprehensive if 
it does not, adopt or* include a reference to the federal mandate for 
access prior to the IEP meeting or due process hearing. ; 



1. - General Conclusion * " \ 

MCPS'. documents Vare sufficiently comprehensive with several 
notable exceptions. An overview of the major deficiencies which 
i raise questions concerning compliance appears below. 

2. Individualized Educational Programs 

A 

In several respects, MCPS 1 policy respecting- IEPs is not 
sufficiently comprehensive. First, MCPS 1 policy simply states 
that the, IEP must be in effect " before " services are to be 
provided, whereas federal and state policy also prescribe when* the 
IEP must be implemented. The federal legal framework provides 
-that the IEP must be implemented inroediately after the IEP meeting 
except in unusual situations/ 1 * State policy is that IEPs must 
be implemented within 30 days . *9 



18. Coinnent to Section 121a. 342 (42FR42490 (August 23,* 1977)) 

* 

19. State Bylaw 13.04.01. 06D (3). T 




Second, federal and state law provides for an annual review o^ a 
child 1 8 IEP. 20 The state bylaw 2 ! specifies the> issues* which, 
at a minimum, must be addressed. MCPS 1 procedures are silent with 
respect to the scope of the review. 
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Third, the 1978 Maryland Amended Annual Program Plan specifies 
nine categories of information which must* be contained in an 
.IEP. 2 3 MCPS 1 procedures , consistent with the- state bylaw, only 
set forth six criteria. 2 ** " k 

Fourth, the federal 25 'and state 2 ^ legal frameworks specify 
standards Respecting IEPs and (a) private school placements by 
LEAs, (b) children enrolled in parochial or other private schools, 
and (c) school persbnriel accountability. With one exception, 
HCPS 1 documents respecting these issues were not identified. ^ The 
exception is MCPS 1 documentation pertaining to the/ diagnosis of 
hafmicapMfl children attending private and parochial schools. 

3. Evaluation and Placement 

In several respects, MCPS 1 documents concerning evaluation and 
placement are not sufficiently comprehensive. First , the 
federal 2 ? and state 2 ** legal frameworks require that tests (1) 
be validated, (2) be administered by trained personnel, and (3) 
t assess what they are designed to test rather than a child's 
impairfld sensory, manual, or other speaking skills. Further, 
* federal and state law specifics- the scope* of the evaluation. MCPS 
documentation addressing evaluation standards fails to 
specifically consider t^iese areas. 

£cond. with respect to placement procedures, the federal 2 ^ and 
ttate^ legal" frameworks state that an LEA, in making placement 
decisions, must make use of a variety of sources, including 
aptitude and achievement tests, teacher recommendations, physical 
condition, social and' cultural background, and adaptive behavior. 
MCPS 1 regulation spates that "no single assessment result will be 
used to determine placement 11 but does not mention any of these 
other sources.^ 



20. 
21. 
22. 
2 ?. 
24. 
25. 
26. 



45C.F/R. 121a.ltVState Bylaw 13.04.01.06D (7). 
Stat^ Bylaw 13.04.01.0£D (3). 



See 
197 
ACE 



28. 
29. 
30. 
31. 




CES. 



Maryland Amended Annual Program Plan, 
on pages 18 and 19-20* 
F.R. 121a. 347, .348, .349. 

and* 1979 Maryland Amended Annual 



Program Plans and State Byl'aw 



45C 
19^78 

1 J.04.0/l.6D(4)lf ). 
27. 45C.F.R. 121a. 533 and 45C.F.R. 84.35(c). 
tate Bylaw 13.04.01.05C and .06£. 
45C.F.R. 121a. 533 and 45C.F.R. ^.35 (c) . 
State Bylaw 13.04.01.05 and .06. 

Board of Education Resolution 834-78 "Policy on Education of Handicapped 



Children." 
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.Third, tbfe federal legal framework includes specific standards 
concerning the procedures LEAs must use in evaluating children 
suspected ,<of having specific learning disabilities ,32 No 
specific documents issued by-MCRg were identified. 

4. Relgted Services / 

' % / 

BEH and OCR* have issued numerous clarifications concerning the 
meaning of * the term "related services. MJJ Ndne of* these 
clarifications appear in written documents issued by MCPS. 

C. MCPS Documents that Exceed Federal and State Mandates x 

1. General Conclusions -\ 

Almost all documents concerning handicapped Qhildren adopted by 
^ MCPS do not exceed the federal, and state mandates. However, tewo 

and possibly three areas were identified which are not expressly 
4| mandated by the federal and stats legal frameworks. 

- 2. Confidentiality ; ' j 

Federal law^ provides that a par€ht may contest the disclosure 
of j>ersonallf identifiable information at a hearing. The hearing 
may be conducted by an official , of the LEA who does not have a 
direct interest in the outcome. MCPS 1 ' regulation^ exceeds thYs 
federal mandate since it provides that the decision must be 
r^ndejed by" an impartial hearing officer rather than by an 
official of the LEA. ^ 

3. Individualized Education Program 

An IEP generally specifies the special education and related 
services which are needed, to meet the unique needs of each 
1 handicapped child. > The IEP must include all services 
( necessary to achieve this» goal, " not simply services presently 
available in the district. Two aspects of MCPS 1 documents exceed 
federal and state mandates. First, ACES /equires that detailed 
educational plans be developed wttich identify daily teaching 
4 activities based on short-term objectives ' specif ied in the IEP. 
These procedures are designed to maximize the likelihood that each 
handicapped child's unique needs will, in fact, be addressed. The 
development of. detailed educational plans for each handicapped 



32. 45C.F.R. 121a. 540-541.. 

33* For example, BEH and OCR haVe issued clarifications concerning medical 
services, chiropractic services, psychotherapy, hearing aids, optometric 
services, neurological examinations, evaluations performed by Qptomgtrists , 
and catheterization. gjjf * 

34. 45C.F.R. 121a. 570 an&*5C.F.R. 99.2fT 

35. MCPS Regulation 545- 1V^ 

36. 45C.F.R. 121a. 340 and State Bylaw 13.O4.01.06F (1). 
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child is not mandated by federal or state law, unless, of course, 

detailed individual lesson plans are prepared for nonhandicapped 

children. Second, MCPS 1 procedures requiring parent "sign-off s M 

of IEPs exceeds tl|e federal mandates but is required by state * 
bylaw 1^04.01.06 (D)(3). 

4. Full Educational Opportunity • 

< 

Sectibn 504 generally provides that handicapped children must 
k receive a FAPE to the extent nonhandicapped children of a 
comparable age are provided an education by the LEA. This mandate ' 
was to have been satisfied as of June 3, 1977, but if not 
practicable, no later tharf September 1, 1978 . ^ 7 

Part B of EHA provides that a FAPE must be made available to all 
handicapped children ages 3-18 not later 1 than September 1, 1978, 
' . and t9 all handicapped children ages 3*-21 not later than September 
1, 198%. 38 With-lrespect to childrW ages 3-5 and 18-21, the 
* 1980 goal need not be satisfied if state law prohibits or does not 
^ authorize the expenditure of public funds to provide for the 
education of nonhandicapped children of a comparable age. 

State law-*9 provides that LEAs must phase in programs for 
children ages 0-4 by September 1, 1980 . MCPS may be exceeding 
state timelines, depending *on the degree to which it is presently 
meeting all the needs of all children ages 0-4. 

\ * • 

Adequacy TTf Compilation of Policies, Procedures, and Other 

Documentation , * 

1» General Conclusion i . 

MCPS' method of compiling documents affecting handicapped persons 
is inadequate.. Key standards are set out in numerous documents, 
not all of which are compiled in one place and then distributed 'to 
1 the persons affected by" or responsible • for implementing the 

standard. There is no single document that includes or references 
all the documentation. ACES, the key document distributed to*^the 
schools, .is incomplete and outdated. • 

2. % Specific Problems 

To achieve full compliance with federal and state mandates, local 
policies and procedures must be (a) consistent with federal and 
state policy and (b) comprehensive. However, the adoption of * 
consistent and comprehensive policies and procedures is not 
sufficient to ensure \full compliance. These local document's must 
be adequately communicated to the audiences affected by and 
responsible *^for their^implementio%. Furthermore, all official 
pronouncements of policy should be reflected in MQPS 1 officially 
issued regulations. ' 

37T 45C.F.R. 84.33(a) and 84.33(d). . 4 

38. 45C.F.R. 12U300. 

30. State Bylaw 13s 04. 01. 01 and .04 B. 
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In general, the^policies 1 adopted by the Board of Education and 
implementing procedures are not compiled in a manner that 
%4 > facilitates iull compliance. MCPS policies and procedures are set 
out > ifK nupa^rous documents.^ There is no system for integrating 
the var\jfu8 policies and procedures contained in these documents. 
ACES , the primary document used for communicating local procedures 
to*" school level personnel, does not contain many of the important\ 
regulations nor are r,ef eifences made to the other documents setting 
oyt the policies. For example, ACES contains a , two-page suamary 
overview of the due process requirements • However, no mention is 
made of the detailed procedures se£_ out in a document 
\ entitled "Rules for Procedures for Hearings Before the Montgomery 
-County Board of Education Continuum Education Hearing Office* or 
Panel." Furthermore, many of the important pqlicies do not appear 
in officially issued regulations M The mosf significant deficiency 
concerns the Policy on EducatiOT of Handicapped Children (Board 
Resolution 834-78) for which a complete set of regulations have 
not yet been developed. 

^ In addition to the problems discussed abo,ve, ACES is outdated . 

For example, references are made to " proposed" state bylaws, 

despite the fact final state regulations have been in existence 
si*K* M4y 19, 1978. > ^ 

VII. About the feithor 

Robert Silverstein is principal attorney with the Washington, D. C. 
based law f^rm of«Long and Silverstein, P.C. 

The firm's practice is tuwrfiptly limited to matters relating to 
education, children, and handrro^ped persons. Mr. Silverstein is the 
former attorney-advisor to the Handicapped Discrimination Branch, 
Office for Civil Rights, Department of * Health, Education, and 
Welfare. His major responsibilities included drafting " policies and 
training staff concerning Section 504 of the Rehabilitation Act of 
1973. Mr. Silverstein was also the former director of the Legal 
3tandard8 Project at the Lawyers Committee for 'Civil Rights Under 
Law. His major responsibilities in this capacity . included drafting 
proposed legislation reorganizing and amending Title I of the 
■Elementary and Secondary Education Act. *• 



40. See supra * , note 7 'for a partial list of local documents containing 
policy. \ * 

m 

) 
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CHAPTER 2 



CHILD I DE N*fl F I CAT ION PROCEDURES * . 

K 4 

I 

I. Overview of Federal and State Mandates 

Federal and state laws reauire g that school districts establish child 
identification procedures. * The procedures must address two major 
, purposes . First, the procedures must identify dnd locate all 
handicapped children who reside in the school 'district, * The word 
"all", includes children ages 0-2^, reg'ardlesff of the severity of their 
handicap and regardless of whether the school district is presently 
under an obligation to provide all age groups* with a FAPE. 2 Second, 
the procedure must include practical ' methods of determining which 
children are and are not receiving needed f services, i.e., the 
appropriateness of the educational opportunity 'for those children for 
whom the school district must provide a FAPE. 3 * 

To accomplish these goals^ school districts must maintain . a 
comprehensive plan that must' include internal screening .procedures and 
external identification procedures. Before submission of the plan, 
school districts must hold public hearings and provide an opportunity 
•* for comment.^ The** internal procedures must, for example, provide 
for the screening of all children of kindergarten age and all children 
entering the school system for the first time. 5 Any child 
identified witt) a reasonable likelihood as having special educational 
needs must be referred for an appropriate educational evaluation (see 
Chapter 5).^ The k evaluat ion must take place within 45 days frbm the 
date of referral. 7 ' • 

The external identification procedures involve the development of a 
public awareness program concerning the nature and extent of the 
school district's obligation to provide for the education of 
handicapped* children, regardless of the severity "of their handicap, 
and procedures whereby the public may refer to the MCPS children 
suspected of having handicapping conditions.^ 



1. The federal mandates are set out on pages 2-3 and 2-4, Column 1. The 
state mandates are set out in Column 2. 

2. See 45C.F.R. 121a. 220 of EHA Regulation, ' 45C.F.R. 84.32 '(a) of Section 504 
Regulations, and State Bylaw 13.04.01.04 (3). The interpretation that the 
child find system must extend to children ages 0-21 appears in OE's comment 
following 45C.T.R. 12.1a. 300, 42FR42488 (August 23, 1978). 

3. 45C.F.R. 121a. 222 of EHA Regulation and State Bylaw 13.04.01.04C and .053. 

4. State Bylaw 1 3. 04. 01 .04C. 

5. State Bylaw 13.04.01.05B (1) and (2). 

6. State Bylaw 13.04. 01 .05B^ ( 5) . t 

7. Ibid. • 

8! See MSDE directive entitled "Criteria and Guidelines: Local Educational 
Agency Child Find Plan" (Appendix E of 1976 State Plan). 
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These procedures must 'reach all * children ages- 0-21, including 
children in public and private agencies • 'and institutions The 
procedures must satisfy seven criteria established by the state. r y 

■ ■ /O ' . . 

II. Analysis of Local Documentation ... 

MCPS \ documents are generally consistent with -the fecteral and state 
mandates.^V First, the internal screening procedures are 
consistent with state laW. Second, the external identification 
procedures « are generally consistent with the federal mandated and 
seven criteria contained in state guidelines. Third, puolic meetings 
were held and opportunity for conment was provided . Finally , MCPS 1 
Continuum 'Education Data System provides sQfficient information to 
identify those children^who are and are not receiving needed services 
in compliance with the federal mandate. 12 

Although MCPS 1 docum'ehatioh is generally consistent with federal and 
state mandates, its external identification procedure may not be 
Sufficiently comprehensive to reach all the audiences affected by the 
federal and state mandates • In clarifying the meaning of x its 
regulations implementing Part.B of EHA, HEW explained: 

The local educational agency is responsible for ensuring 
that all handicapped children within its jurisdiction; are 
identified, located, and evaluated, including children in 
all public and private agencies and institutions within 
that jurisdiction. 13 

In identifying (a) the areas in which public awareness needs tt be 
stimulated, (b) the audiences which will be the focus of the 
* campaign^ and (c) interagency col>atfbration and involvement, MCPS 1 
documents make no mention of reaching children in public and private 
agencies and institutions within the county. Further, the fact £hat 
the child find system extends to all chi^ren ^ges 0-21 is 
inadequately stated. 



9. See comment following 45C.F.R. 121a. 220 of #HA Regulation (42FR42486, 
August 3, 1977). J 

10. Supra . , notes 4-8 Chapter 2. « /f 

11. MCPS 1 documentation is set out in Column 3 on page is 2-3 and 2-4. J 

12. Under the system, the services recommended and the services actually 
provided for each handicapped child receiving * special education must be 
described. WhetL the sfervices recommended are in fact provided, the child is 
counted as receiving needed services . When the recommended Services ate not 
actually provided, the child is counted as not receiving needed services. 

13. Supra . , p6te 9 Chapter 2. 
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These charts hewe k«i eacerpted fro* mioui documents end reflect the numbering, end outlining used in those sources . In some esses minor 
editorial change* were m£de or sections paraphrased frost, the sources. 

Child Ideoif ication Procedures 
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STATE 



UOCAL 



Part B of EHA 



A school district nust adopt proce- 
dures which ensure that all children with- 
in its jurisdiction who are handicapped 
'(regardless of the severity of the 
handicap), including children in all 
public and private agencies and institu- 
tions, who are in need of special educa- 
tion axe , identified, located, and evalua- 
ted. The procedure Bust include practical 
■ethods of determining which children are 
and are not receiving needed services 
U5C.F.R. 121a. 220). 

Section 504 / 

A schoor district nust annually under- 
take to identify and to locate every 
qualified handicapped person in its 
jurisdiction who, is not receiving s 
public education (45C.F.R. 84.32(s)). 
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State Bylaw 

r 

1 A school district nust maintain a * 
comprehensive plan which provides for the 
identification of children who any be in 
need of special education services and 
for the delivery o% these services. The 
plsn must be submitted annually. The plan 
■us t be consistent wit*h guidelines 
established by the MSD£ (See below)' 
(13.04.01.04C). 

Before Submission of Plan, the LEA 
nust hold public hearings snd provide an 
opportunity for comment ( 13.04.01 *04C) . 

School districts must adopt' s screen- 
ing program for all children of kinder- 
garten age or 'upok first entry. The 
program must incluoV, among other things, 
information specifying the age at which 
developmental milestones were sttained, 
the existence of possible special needs, 
the child's visual, auditory, >and motor 
functioning (separately or in integration) 
and a language screening (13.O4.O1.05B(l) 
and (2)). 

A Comprehensive screening, similsr to 
the kindergarten screening must be pro- 
vided to children within 30 calendar days 
of a request from a parent or guardian 
(13.04.01.05&O)). 

Children identified with a reasonable 
likelihood of having , special educational 
needs must be referred for an appropriate 
educational assessment. The assessment 
must take place within 45 calender days 
from a date of referral (See Evaluation 
and Placement) (13. 04. OK 05B(5) ) . 



MCPS's comprehensive Child Find Plan 
appears in its 1979 spplicstion for Part B 
of EHA assistance. The plan uses the format 
required by the state,- 

Criteria 1 -Document at ion : The county 
maintains a "scrspbook." 

Criteris 2-Des ignst ion of Responsible 
Employee's : A child find office has been . 
set up at Mar* Twsin School (now housed in 
the Educational Services Center) and staffed 
by two professionals and a clerk-typist. 

Criteria 3-System for Handling Assess- 
ment and Evaluation : A system of routing or 
referring persons has been established. The*__^- 
precise handling depends on information ob- 
tained during intake. 

Criteris 4-Conf identisi ity : MCPS follows * 
its Confidentiality Regulation 545-1. 

Criteria 5-Interagency Collaboration : 
Identifies agencies contacted. 



Criteria 6-Initisl Referrals : 
developed needed forms. 



HCPS hss 



Criteris 7-Evaluation of System : 
Evaluatioa includes documentation of all 
activities and maintenance of logs and files. 
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Bylaw coot . 

School diatricta must eatabliah 
recordkeeping procedure* to eoaure the 
Maintenance vf a census of all children, J 
from birth to age 20, who require apeciat 
education. Recorda must aatiafy federal 
and state privacy lava (13.04.01.050). - 
Maryland Amended Annual Program Plan 

(Appendix E of 1979 Plan includes M3DE 
"Criteria and Guidelines: Local Educa- 
tional Agency Child Find Plan" ). 
Tje guidelines specify seven criteria 
whirh an LEA's pro£edure ] must aatiafy: 

(1) awareness techniques must be suffi- 
cient to saturate the geographic area, 

(2) deaignation of agent* within LEA to 
serve as intake officer, (3) delineation 
of tne system for handling assessment and 
evaluation of children believed to be handi- 
capped, (4) system for maintaining confiden- 
tiality, (5) interagency documentation, 

(6) number and source of initial mfferrsls, 
and (7) procedures for evaluating the 
system. 



The procedure for determining which 
children sre sod sre not/receiving needed 
services sppesrs in s tlocument entitled 
"Continuum Education Data System: Users' 
Guide. " To determine whether handicapped 
children are receiving needed services , .the 
ataff muat aupply information deacribing 
"service! recommended" snd "services 
provided." If there is s discrepsncy, the 
county knows that s child is not receiving 
needed services. 



, CHAPTER 3 
CONFIDENTIALITY 



-I. Introduction 



Federal and state laws* require that a school district's' student 
record-keeping system respect the privaey rights of parents and 
students. The. federal mandates are set out^ in the regulation 
implementing Part B of EHA and the ^-called "Buckley Amendments . "2 
The state mandates appear in Bylaw 13.07.05.05. MCPS policy and 
procedures are generally set out in Regulation 545-1 and MCPS' 1979 
Application for Assistance under Part B of EHA. ^ 

Tli is chapter of the paper addresses the following 14 issues concerning 
confidentiality o^f records: 

» 

Students' Rights 

Notice of Rights — " 

Waiver of Rights 

Access' to Records by Parents 

Record of Access 

Lists of Types and Locations. of Information 4 
Fees* for Copies 

Amendments of Records at Parents 1 Request 
Opportunity for a Hearing 
Hearing Procedures 
% Consent « 

Conditions for Disclosure of Personally Identifiable Information 
.Safeguards 

Destruction of Records 



1. A detailed outline of the federal an* state mandates are set out, in 
Columns 1 and 2 on pages 3-8 through 3-15. 

2. The official title of the kit is "The Family Educational Rights an<*v 
Ict 1 ^20U.^.12Lg!! 74U (SeCti °7 4 . 38 of the General Education Provisions^ 

3. A detailed outline of MCPS 1 documentation is aet out in Column 3 on pages 
3-8 through 3-15. F * 
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II * Students' Rights 



\ 



A. Overview of the Legal Mandates 

l 

In general, federal law transfers to pupils who are 18 ye^rs or 
older the rights initially granted to their parents .4 The fact 
4kat a chi^d, who is 18 years or older, is dependent for support 
on his/her parents does not affect these rights. However, parents 
of dependent children retain the right to have access to their 
children's records without prior consent of their child. State 
policy misconstrues federal policy by limiting the transfer of 
rights to 18-year-olds who are not dependent. 5 

B. Analysis of MCPS Documents 

MCPS ignores the inconsistent state policy, adopts th$ federal 
mandates, and then extends i*Lghts to children who are younger than 
18 but who are married. ^ 

«> 

III. Notice of Rights 

S 

A. Overview of Legal Mandates 

Federal law requires that MCPS notify parents of their privacy 
rights under Part B of EHA and Buckley. The notice must include, 
among other things, rights under the statutes and regulations, 
locations of where the policy may be obtained, and the right to 
file a cpmplaint.7 

B. Analysis of M£PS' Documents 

MCPS 1 1979 Application for Assistance under Part B of EHA explains 
that "written notice is first given to parents at the conference 
with the school psychologist*. 11 This response does not satisfy the 
federal mandates. However, a review o£ MCPS Regulation 545*1 
(which ^xplains to parents their right to file a complaint); a 
document prepared by parents for MCPS ^entitled "is Your Child 
Haridic«pped? Parent-to-Parent Advice on What To Do n ; and .a 
document prepared by MSDE entitled "Legal Rights - A Handbook for 
Parents" when viewed together constitute substantial compliance 
with the federal mandate to the extent that these' documents are 
widely disseminated to parents . % 

IV. Waiver of Rights 

N \ 

The Buckley Amendments provide that parents, (a) may waive their rights 
(in writing and^if signed) and revoke the waiver and (b) may not be 
required to waive their rights. 8 No MCPS documentation was located. 



4. 45C.F.R. 121a.57fr$ 45C.P.R. 99.4 • 

5. 1978 State Plan on p. 43* 

6. 1979 Application, for Assistance Under Part B of EHA. *\ 

7. 45C.F.R. 121a. 561} 45C.P.R. 99.6. ' 

8. 45C.P.R. 99.7. 
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Access to Records by Parents \ 

A. Overview of Legal Mandates 
i 

Federal laW generally \provides that LEAs must permit parents to 
inspect and review any educational records relating to their 
children. 9 LEAs must comply without unnecessary delays (not to 
exceed 45 days) and before IEP meetings or due process hearings. 

MCPS 1 1979 Application for Assistance under Part B of EHA states 
that it is the schdol system's practice that " most requests are 
acted, upon. . .before any IEP or due process hearing." MCPS 
Regulation 545-1 provides that access to files will occur within 
the 45-day timeframe but is silent with respect to guaranteed 
access prior to IE# and due process hearing. Thus, the procedure 
in- the 1979 Application is inconsistent with the federal mandate 
and 545-1. is not sufficiently comprehensive. 



VI. Record of Access 

A. Overview of Legal Mandates 

Part B of EHA contains a broad mandate that LEAs keep records of 
all parties obtaining access to records for handicapped 
children. 10 The regulations issued vmder the Buckley Amendments 
ext end, the -mandate to include requests for information ^atad specify 
categories of* persons for whom records need n6t be kept^ for 
example, school officials who have a legitimate interest and 
parents. There is a question as to whether Part B of EHA requires 
that records be kept for school officials and parents even though 
Buckley excludes iuch persons, from the requirement. OE has 
explained that LEAs need not keep records for parents but have not 
rendered an interpretation regarding school officials. 

B. Analysis of MCPS 1 Documentation 



MCPS 1 documentation is insistent with the Buokley Amendments. It 
may or may not be consistent with Part B of EHA regulations, 
depending upon whether OE interprets its EHA regtttation to require 
that records be kept of MCPS staff obtaining acces* to student 
records. ^ An OE^policy determination should be sought. 



9. 45C.F.R. 121a. 562; 45C.F.R. 99.11. 

10. 45C.F.R. 121a. 563. 

11. 45CF.R. 99.32. 

12. See 1979 Application for Assistance under Part B of EHA on page 2A and 
MCPS Regulation 545-1. Note that the procedure in the 197$ application is 
inconsistent with the Buckley mandates since it limits the mandate to parties 
actually obtaining information, even though Buckley extends the mandate to 
requests • 
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VII. Lists of Types and Locations of Information 

Federal laws provide that LEAs must provide lists of types and 
locations of information. collected and maintained. MCPS 1 
documentation is consistent with the federal mandate.^ 

VIII. Fees 

Federal law generally provides that LEAs may charge a fee for copies 
of records made^for parents if, the fee does not effectively* prevent a 
parent from exercising his/her rights to ensure privacy. LEAs may 
not charge fees for search and retrieval #^ MCPS 1 documentation is 
consistent with the federal mandates. 1? 

IX. Amendments to Records at Parent's Request 

Federal law provides 'that parents who believ? records are inaccurate, 
misleading, or violate the privacy or other rights of thff child may 
request that the record be amended. 18 xhe LEA must act within a 
reasonable time.* If the LEA refuses to amend, it must inform the 
parent of his/her right to a hearing. MCPS documentation is 
consistent with the federal mandates.^ 
# , 

X. Qppprtunity for a Hearing 
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A. Overview of the Legal Mandates ^ ) 

The LEA must provide parents an opportunity for a hearing to 
challenge, among other ,things, the accuracy of their child's 
records. If the agency agrees with the parent, it must change the 
record. If it disagrees, it must inform the parents of their 
rights to* place in their child t ' s record a statement explaining tire 
basis for their disagreement. Explanations must be maintained as 
long as the contested record is maintained. If the contested 
record is disclosed, the parents' explanation must also be 
disclosed. 20 

B. Analysis of MCPS 1 Documents 

MCPS 1 documents are generally consistent with the federal 
mandate. 21 However, they are not sufficiently clear. Rather 
the regulation simply states that t the example will be placed;, in 
the educational record. 

\ 



I 

13. 45C.F.R. 121a. 565. 

14. 1979 LEA Application on page 2A; MCPS Regulation 545-1. 

15. 45C.F.R. 121a. 566; 45C.F.R. 99.8. 

16. Ibid. 

17.. 1979 LEA Application on page 2A. 

1,8. 45C.F.R. 121a. 567; 45C.F.R. 99.20. 

19. 1979 LEA Application at page 2A and MCPS Regulation 545-1. 

20. 45C.F.R. 121a. 568, .569; 45C.F.R. 99.21. 

21. 1979 LEA Application at p. 2A and MCPS Regulation 545-1. 
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XI . Hearing Procedures 

j 

A. Overview of the Legal Mandates 

Federal law states that the hearing' must be held within a 
reasonable period of time. Parents must be given notice of the 
date, place, and time. The N hearing may be « conducted by an 
official of the LEA who does not have a direct interest in the 
outcome. Parents must be afforded a. fill and fair opportunity to 
present evidence and may be represented by a person of their 
choice. The decision must be in writing, handed down within a 
reasonable time, be based solely cfn the evidence presented, and 
include a summary of the evidence and the reasons for the 
decision. 22 

B. ' Analysis of MCPS 1 Documents 

MCPS 1 documentation 7 is generally consistent with the federal 
mandates. 23 However, in two instances, it exceecffc the federal 
mandates. First, it specifies that the ^decision must be handed 
down in ten days (instead of within f a "reasonable 11 period). 
Second, it provides that the ^decision must be rendered by an 
% impartial hearing officer rather than by an official of the LEA 
who does not have a direct interest in the outcome. 



XII. Consent 

> 

In general, LEAs must obtain written consent of a parent betore 
disclosing information from educational records. 2 ** MCPS 1 
documentation is consistent with this federal mandate. 2 5 

XIII. Conditions for Disclosure of Personally Identifiable Informati/on 

A. Overview of Legal Mandates ( 

1. Federal law provides that the persons to* whom information is 
properly disclosed must be informed that they may not 
redisclose the ir^ormation to other unauthorized persons. 2 ^ 

2. Transferral of Records 

* ■* 

Fedetal law provides that LEAs transferring records to other 
schools and school systems must (a) make reasonable attempts 
to notify parents , (b) provide a copy upon request , and (c) 
provide parents with an opportunity for a hearing. 2 ? 




22. 45C.F.R. 121a. 570; 45C.F.R. 99.22, 

23. MCPS Regulation 545-1. 

24. 45Q.F.R. 12U.571; 45C.F.R. 9^.30, 31, and 32. ... 

25. 19Jf LEA Application. • It should be noted that the application simply 
states that MCPS practice is consistent with* EHA and Buckley; it does not 
•pell out how MCPS will construe the federal provisions. 

26. 45C.F.R. 99.33. 

27. 45CF.R. '99.34. 
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3. Emergenc y 

Federal law provides that personally t identifiable information 
may .be disclosed to authorized* persons in the case of an 
emergency it knowledge of the information 1 is necessary to 
protect the health or safety ot the student or others. 28 

4. Directory Information ^ 

Federal law -states that directory information may be disclosed 
. if the LEA gives notice of the following: (a) categories 
included, (b) the right of the parent to refuse to permit the 
directory designation with respect to their child, and (c) the 
period of .time within which the parent must inform LEfc of 
* their decision. 29 

B. Analysis of MCPS Documentation " 

1. Redisclosure 

No documentation was located. 

2. Transferral of Records 

MCPS' procedures are substantially corisTst^nt with federal 
mandates. MCPS provides an opportunity for % a hearing with 
respect to information in cumulative files t/ansfered to other 
schools within the district and- provides parents' with an 
absolute veto over the transferral of records in the 
confidential file to private* schools and schools in other 
districts.^ 

3. Emergency Situations 

* 

MCPS 1 procedures are generally consistent with the federal 
mandates .31 

4. Directory Information 

MCPS 1 regulation is consistent with federal mandates. ^ 

XIV. Safeguards 

* A. Overview of LggA Mandates * 

LEAs must adopt procedures f c^ensuring confidentiality, including 
training of perrons using personally identifiable information and 



28. 45CFR. 99.36. 

29. 45C.F.R. 99.37. 

30. MCPS Regulation 545-1. 

31. " ibid . 

32. Ibid. 
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the maintenance lists of persons«*who may have access to such 
informant ion • 33 ' 

B. Analysis of^llSPS' Documentation . 

MCPS ' procedures ^are generally consistent with federal mandates^ 
with the exception that these procedures do not contain express 
reference to the training of users of personally identifiable 
information. The MCPS 1 procedures are more comprehensive than the 
federal mandate in that they ^^pecify, for example, that 
confidential information must be kept under lock and key arid that 
it must be reviewed annually to determine, among other things, if 
certain of the information is outdated. 34 

XV. Destructiog of Records 

A. Overview of L^gal Mandates 

* LEAS must inform parents when personally identifiable information 
is nojfekpger needed. Parents may request that this information be 
destr^PB. If no request is received, LEAs may retain the 
information. The following information may be retained 
•indefinitely: name, address, telephone number, grades, grade 

" level completed, and year completed. Records may not be destroyed 
if there is an outstanding request to review them. Explanations 
prepared by parents must be retained as long as the contested 
record is retained. The record of access must be retained as long 
as the record to which it pertains exists. 35 

B*. Analysis of MCPS 1 Procedures 

MCPS 1 procedures exceed the federal mandates in two respects. 
First, MCfS* procedure of requiring an annual review of 
confidential files exceeds the federal mandates. 36 Second, 
MCPS 1 administrative directive of indefinitely retaining records 
of handicapped students in Levels 4, 5, and 6 exceeds federal 
. , mandates. 3' 




33. 45C.F.R. 121a. 572. 

34. MCPS Regulation 545-1. 

35. 45C.F.R. 121a. 573; 45C.F.R. 99.13. 

36. ^1979 LEA Application; MCPS Regulation 545-1 at p. 5. 

37. MCPS Memorandum from the Acting Superintendent of -Schools to All 
Principals entitled "Retention of Records for Handicapped Students." 
(June 13, 1979). 
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These chart* have been eacerpted fro* various documents and reflect the m*Bberin$ and outlining used in tboae sources, 
editorial changes were Bade oj sections paraphrased from the sources. 

Confidentiality *' 
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1 . Student ' s Rights , 

a) Part 1 of EHA 

SEA aust include ia its plan policies 
regarding extent to which children are ^ 
afforded rights of privacy similar to those 
afforded to their parents U5C.T.R. 
121*. 574). 

b) Buckley Amendments 

fc h lid who are 18 aust be accorded 
the rights formerly accorded to their 
parents 45C.F.R. 99.4. , i.e., these rights 
are transferred to the student. The 
status of ineligible student as a depend* 
ent of hia/Aer parents does not affect 
his/her right to be accorded rights 
accorded to parents. However,, parents of 
dependent children who are 18 or older do 
have access to their child's records 
without prior consent of their child. 

2 . Notice of Rights 
a) Part B of EHA 

School districts must notify parent* 
of their privacy rights. The notice must 
be in the native languages of the varioua 
populations and include (Da description 
of the children on whom personally identi- 
fiable information is maintained, types 
of information sought , data gathering 
methods, and uses to be made of informa- 
tion; (2) policies regarding storage, 
disclosures to third parties, retention, * 
and destruction of personally identifiable 
information; and (3) a description of all 
rights under Buckley Amendments - 

Before any major identification, loca- 
tion, or evaluation activity, a notice 
must be published or announced in media 
with circulation adequate to notify parents 
(45C.F.*. 121a. 561). 



Student's Rights 
State Plan 
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State Bylaw 13.07.05.05 adopts virtually 
verbatiss the provisions set forth in the 
regulations implementing the "Buckley 
Amendments" (45C.P.R. Part 99). 



In some caaea minor 
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Student's Rights 



The rights of parents are traneferred 
to the student at age 18 in accord with 
Buckley Amendments (1979 Application for 
Assistance under Pact B of EHA on p. 2b). 

A pupil who is 18 or older or who is 
married has the same rights as those 
granted to the pupil's parents. Parents of 
dependent children, however, 0o have access 
to their child's educational records without 
prior consent. of the eligible student. If 
the child can demonstrate that he/she is 
not a dependent of. the parents, then the 
parents would have no disclosure or access 
pr ivi legea (MCPS Regulation 545-1 on p. 4). 



2. Wotice of Rights t 

"Written notice is first given to parents 
at the conference with the school psychologist. 
This informed consent form is available in 
English and Spanish. Presently due process 
procedures and rights of parents, children, and 
educators are available in English only. Trans- 
lation into other languages' is currently taking 
place and will* be available for the* coming 
year" (1979 Application for Assistance under 
Part B of EHA at j>.2).« 

J1CPS Regulation 545-1 generally sets out 
parents' privacy rights and informs them of 
the right to file complaint with HEW. 
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b) Buckley Agjcgjgeetg 

Parents sniat' be notified of the following: 

(1) right a under statute end regulation and 
location of where policy suy be obtained and 

(2) rights to file complaints % (45C,FiR, 99.6). 

3. Waiver of Rights ^ 
Buckley Amendment a 

' 1 — r . - . * 

Psrnnts nay waive any right granted under 
act ©reimplement ing regulations. VsiVer must 
be in vritidWand x aigned, LEA nay not require 
;/ that a pirewtWNe rigbta, Waivera mag be 
. *rcvoketl~ <cs pe £t »ng any action occurring after 

the* revocation. When * stfudent turns 18, 
- be/she say revoke wsivers signed by parents 
(45C.F.R. 99. IK 

4. Access to Recorda by Parenta 
a) Part B ot EHA 

LEA nuSt permit parents to inspect and 
review any educational recorda relating to 
their children. LEAs must comply without 
unnecessary delaya and before any meeting 
regarding an IEP or due process bearing ' 
and in no caae more than 45 days after the 
request hi* been made. These rights to 
inspect snd review include: (1) fhe right to 
explanations snd in££r$retatiooa 9 (2) pro- 
vision of copiea if failure to provide 
copies *would effectively deny right to 
inspect snd review, snd (3) right to hsve 
s representative inspect and review 
«U5C.F.R. 121a. 562). 
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3. Waiver of nights 

Mo document at ion Mound. 
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4. Acceaa to Recorda by Parenta 

0 " 

Access to cumulative* folders will, when- 
ever practicable, be granted within ten school 
dsys sfter the written request has been «ade 
and must be granted within a 45-conaecut ive- 
day tineframe. Where health recorda are 
\being reviewed, the appropriate profeaaional 
Jtaff peraon ia to be present to interpret, if 
requested. 

^"Access to Confidential Folders willj 
whenever prscticsble, be grsnted within 10 dsys 
sfter, the written request has been msde snd 
must be nsde within 45 consecutive dsys. 
The confidentisl folder will be open to 
the pupils parents in conference with the 
principal or professional deaignee. If 
psychological or health recorda are being 
reviewed, the appropriate profeaaional ataff 
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b) Buckley Amendments 

LEA* wst permit psrents to inspect and 
review educational records of their children. 
Agency muet comply with the request within . 
a reasonable period of tine, but in no case 
•ore than 45 days after the request vas made. 
The right to inspect and review includes: 
(1) right to explanations and interpretations 
and (2/jrJmbt to obtain copies where fsilure 
to pctivide copies would effectively deny 
rights to inspect and review (45C.P.R. 99.11). 



5. Record of Access 

a) Part B of EHA 

LEA aust keep s record of partes obtain- 
ing access to educstional recordsvror handi- 
capped children used under the regulation, 
including name of party, date of access, 
and purpose for which record used 
U5C.P.R. 121a. 563). 

b) Buckley Amendments 

LEAs oust keep records of each request for 
and each disclosure of personally identif Table 
information froa educational records. Records 
nust indicate: psrties who requested or obtained 
information, snd interests these psrties hsd in 
obtaining information. Records need not be kept 
with respect to disclosures to parents, dis- 
closures pursuant to a consent of a parent when 
consent is specific to parties to whom 
information is disclosed, school officials 
who have a legitimste educational interest, 
or with respect to directory information. 
The record of disclosure may be inspected 
by the parent (45C.P.R. 99*.32). • 

c ) Pol icy Interpretations 

HEW did not intend any difference 
between EHA snd Buckley regulations with 
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# person may also be present to interpret t^e 

record (MCPS Regulation 545-1). * / 

Host requests for access are acted upon 
without unnecessary delay and before any ItP 
meeting or due process helpings and in no 
case in more than 45 dsys after the request. 
MCPS respond^!* to requests for explanations 
and interpretations. MCPS makes copies 
svailable if' fsilure to provide copies would 
effectively prevent parents from exercising 
their rights. Representatives pt parents may 
inspect and review the educational record of 
the students. (1979 Application for 
Assistance under Part B of EHA at p. 2). 

5. Record of- Access 

MCPS keeps a record of parties obtaining 
access to records, except access by parents end 
authorized employees of the participating 
agency, including name, date of access, and 
purpose^for which record used (1979 Application 
for Assistance under Part B of EHA on p. 2a). 

A record (log) of individuals who have ✓ 
requested and/or obtained access to a pupil's 
cumulative record must be maintained. The ltfg 
must contain person's name, date, and purpoae. 
Exceptions to , this procedure are with jespect 
to: s) employees of the district who have a 
i legitimate professions! interest, e.g., 

principsl, teschers, snd continuum education 

* personnel; b) physicisns, public health nurses, 
and supporting heslth center personnel; and 

* c) parties for whom written consent of the 

parent has been* received. Por each confiden- 
tisl file, the responsible employee must main- 
tain s log showing the date and the name of the 
individual who requests and/or is authorized 
access to the folder and the purpose of the 
folder review in accordance with the procedure 
pertaining to cumulative records described 
**\ % * •* above (MCPS Regulstion 545-1). 
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respect to parent «cctM f 
end directory information, 
apply only to records for 
children maintained by 
under Part I of EHA Progn 
applies to persons obtainu 
Buckley alao applies to 
inf ormat ion. 



t consent , 
rsgulst ions* 

pped 

ies participating 
EHA regulation 
inf ormstioor 
sons request inf 



s. Lists of Types end Locations of 
Inf ornat ion 

a) Part B of EHA 

Parents must be provided, on request, a 
list of the types and locations of educa- 
tional records collected, maintained, or 
used by the agency U5C.F.R. 12ta.5*5). 



t. Lists of Trnee end Locations of 
Information *• 

MCPS provides perents, on request, a list 
of the types and locations of education records 
collected, maintained,, or used by the agency 
(1979 Application for Assistance, under Part. 1 
of EHA on p.2e). 

MCPS Regulation 545-1 lists the types of 
information collected vLt+s^spect to: a) all 
students , b) indi vidua/ studlnts to develop 
the most effective educational program, snd 
c) individual students' es required by federal 
and state officials. 




and Buckley 



LEAs may charge a fee for copies of 
records made for parents if the fee does 
not effectively ^prevent the parents from 
exercising ttfceir rights to inspect and 
review. LEA* may not charge for search or 
retrieval (fkc.F.R. 12la.566; 45C.F.R. 99.8). 

6. Amendment of Records at Parent's Request 



Part | of EHA and Buckley 



A parent who believes information in 
educational records are inaccurate, misleading, 
or violate* the privacy or other rights of 
the child may request that the LEA amend the 
record # The LEA must act on the parent's 
request within a reasonable time. If the 
LEA refuses the parent's request, it muat 
inform them of the refusal and advise the 
parent of the right to a hearing (see below) 
U5C.F.R. 1 2 I a. 567 ; 45C.F.R. 99.20). 



7. Fees 

MCPS chsrges a fee for additional copies 
of records which sre aade for parents if the 
fee does not effectively prevent the perents 
from exercising their rights to inspect end 
review records. There is no chsrge for seerch 
and retrieval (1979 Application for Assistance 
under Part B of EHA. ) 



8. Amendment of Records st Psren t's Request 

If MCPS decides to refuse to amend infor- 
mation in the education records of s child when 
requested to do so by the perent , MCPS will 
inform the parent of the refusal and advise 
the parent of the right to a hearing. (1979 
Application for Assistance under Part B of EEA 
on p,2A). 

The parent has the right to chellenge or 
request correction or deletion of school record 
material they feel to be incorrect or mislead* 
ing in accordance with the following procedure: 

(1) the parent submits e request in writing and 

(2) if ag reement is reached cdrrections are 
made tfiCPS Regulation 545-1). 
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9. Op po rtunity for A Hearing 
Piry of HA gad Buckley 

The LEA must, on request, provide an 
opportunity for a bear Log to challenge 
records to ensure that they are not in- 
accurate , mi » leading, or otherwise in 
violation of privacy or other rights of 
the child./ 

if the 'agency agrees with the parent, 
it Must —end the records and inform the 
parent in writing. If the LEA disagrees 
with the parent, it aust inform the parent 
of its decision and of the parent's right 
to place id the records a statement 
commenting upon the information and/or 
setting -forth any reasons for their dis- 
agreeing with the LEA's decision. Ex- 
planations must be maintained as long as 
the record or contested partion is Main- 
tained and if the record or contested £ 
portion is disclosed, the explanation must 
also "be disclosed U5C.F.R. 121a. 568, .569, 
and 45C.F.^. 99.21). 

10. Hearing Procedures 

a) Part B of EHA 

Hearings conducted under EHA must 
satisfy standards set out in the regulations 
implementing the Buckley Amenoments 
U5C.P.R. 12ia.570). 

b) Buckley Amenoments 

The hesring must be held within s 
reasonable period of time after the LEA has 
received the request. The parent must be 
afforded * full and- fair opportunity to 
present evidence end may be represented by 
a-mecjon of his/her choice. The decision 
must be in writing end be handed down within 
s reasonable *t ime. 

The decision must be based solely on the 
evidence presented st the hesring snd must 
include s summary of the evidence snd the 
reaaons for Che decision U5C.F.R. 99.22). 
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9. Opportunity for A Hesring 

MCPS provides an opportunity for a hearing 
to challenge information in education records 
alleging that the information is inaccurate, 
mialeading, or otherwise in violation of the 
privacy or other rights of the child (1979 
Application for Assistance under Part B of EHA 
on p.2A). 

In the event that the hearing officer 
decides in favor of the LEA, the hearing 
officer must inform the parents of their 
right to place in the records written reasons 
for disagreeing with the hearing officer/panel 
(MCPS Regulation 545-1). 



10. Hearing Procedures 

The parent musr request s hearing in writ- 
ing to the associste superintendent for 
continuum education (designee). le/ahe is 
responsible for: s) setting s dste within s 
reasonable period; b) providing notice to the 
parent, and the *ite, place, and time of the 
hearing; c) appointing an impartial officer/ 
panel; and d) informing the parent of right to 
assistance or representation at hia/her^Bfn 
expense. 

The parent must be sffordsd s full sod 
fair opportunity to preaent evidence. The 
hearing officer/panel must nake s decision 
within ten daya after the hearing and notify, 
in writing, the parent end LEA officials of 
the decision. The decision must be bssed 
solely on the evidence presented st the hesring 
and must include s summary of the evidence and 
the reasons for the decision (MCPS Regulation 
545-i). 
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11 .^Consent 

a) Part J of EHA 

Parental consent must be obtained before 
personally identifiable information it 
(1) duel 01 ed to anyone other than official! 
of per t lcipat ing agencies or used for any 
purpose other then meeting a requirement of 
the regulation, aad (2) agencies or institu- 
tion! subject, to the Buckley Amendment* nay 
not release information from records unlet* 
authorised to do so under Buckley. SEAs 
must include policy which are used in the 
event s pa rent re fusej_to provide con sent 
(45C.F.R. 12U.57U. 

b) Buckley Amendments tf* 

In general, L£At must obtain the 
written consent of s parent before dis- 
closing information from educational 
records . 

The written Consent must be signed 
end dated by the parent and include a 
specification of the records to be dis- 
closed, the purpose(s) .of the dis- 
closure, and the parties to whom the 
information is disclosed. When inform- 
ation is disclosed, the LEA must provide 
a copy to the parent. * * 

Prior parental consent is not neces- 
sary with respect to the disclosure of 
directory information or /or disclosure 
to the parent of the child. Further, 
prior consent is not required with 
respect to disclosure of personally 
identifiable information to individuals 
and agencies listed in 45C.P.R. 99.31, 
including, for example, other school 
officials, officials of another school 
or school system in which the student 
seeks to enroll, SEAs , GAD, the secretary, 
or the cossmissioner (45C.F.R. 99.30 and 
. 31K LEAs must nsintsin s record with 
the student's educational records 
indicating, among other things, the 
parties who have requested or obtained 
information and the legitimate interests 
in obtaining the information 
(45C.F.R. 99.32). 



11. Consent 
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HCFS ' obtain consent before qflP"" 11 ? 
identifiable information is discl^rW to anyone 
other than officials of participating agencies, 
consistent with Section 121s. 571 of EHA Regula- 
tions sod Buckley Amendments regulation (1979. 
Application for Assistance under Pert B of EHA 
on p. 2a; see also HCPS Regulation 545-1 on 
p. 12). 

/ 



r 



49 



u / 




12. Conditio— for Disclosure of Personally 
Identifiable Information 

s) Redisclosure 

L£As uy disclose personally identifiable 
information only on the condition that 
persons to whom the information it diacloaed 
will not redisclose the information to any 
other unauthorized person without prior 
consent (45C.P.R. 99.33). 

b) Transf err ing tec or da 

LEA* transferring records of a student 
to officials of other schools and school 
systems nust (1) make reasonable attempts 
to notify the parents of the transfer; - 

(2) provide the parent, upon request, with 
a copy of the records transferred, sod 

(3) provide the parent an opportunity for. 
a hearing (45CF.R. 99.33). 

c) Emergency 

LEAs may disclose personally identi- 
fiable information fron • child's ammcatiooal 
records 'to appropriate parties in the case 
of an emergency if knowledge of the informa- 
tion is necessary to protect the heal thar 
safety of the student or" other in^jjvrtJual s 

(45C.F.R. 99.36). 
v 

d) Directory Information 

r— 

An LEA nay disclose directory informa- 
tion. Any LEA wishing to designate certain 
information as "directory" must give notice 
oC the following: (1) the categories of 
information deemed directory, (2) the right 
of the parent to refuse to permit the* de- 
signation of any of the information as direc- 
tory of any of the information as directory 
with respect to the student, and (3) the 
period of tine within which the parent nust 
inform 0»e LEA in writing (45C.F.R. 99.37). 



12. Conditions for Disclosure o€ Personally 
Identifiable Informatio n 

When a child transfers to another school 
within MCPS, his/her cumulative records^ are # 
transferred. The transferring school*Tecorda 
the name and date of school to which records 
are transferred. When a child transfers' to 
another district, cumulative records are 
transferred upon request, and a record is kept 
of the s chafe 1 to which records ere sent. If 
the request is from the principal of the 
receiving school, the local school administra- 
tor nust make a reasonable attempt to notify 
the parent that the request has m?en received. 

Copies of information in confidential 
files .will not be «ent to a private school or 
a school outside the county without the written 
request of the parents (MCPS Regulation 5*5-1). 

Information/ from the confidential folder 
that is needed 4n emergency situations involv- 
ing the public interest nay be provided to 
cooperating agencies in consultation with the 
principal and/or area director of continuums- 
education (MCPS Regulation 545-1). 

With respect to Dire ctor y Information add 
within 30 days following the beginning of each 
.school year, MCPS must give notice of the 
following: (1) categories of information 
designated as directory, (2) right of parent 
to refuse the designation of information as 
"directory" with respect to the student, and 
.(3) the period of time within which parent 
must inform MCPS of his/her. decision. The 
naxinum period is 45 days (MCPS Regulation , 
545-1). 
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13. Safeguard* 

a) Fart jofPU 



// 



LEAs wise protect the coeff ideot ial i ty 
of personally, identifiable information at 
collection, storage, disclosure, and 
destruction stages. One official of 
the LEA must assume responsibility for 
ensueing confidentiality. All persons 
collecting and using* personal!/ identifiable 
information must receive training regarding 
rights of privacy. L£As must maintain, for 
public inspection, *a current listing of the 
names and positions of employees who may 
have access U5C.F.R. 12la.572). 



13. Safeguarda ■ ^ 

One person must be assigned responsi- 
bility regarding compliance with the con- 
fidnetiality of records requirements (1978 
Maryland Amended Annual Program Plan on p. 44). 



13. Safeguards * 

A pupil^s confidential folder must be kept, 
in a secure place under lock aud key, either 
in or in close proximity to the responsible 
person's office. The folder miy be made 
available only to authorized individuals.* 
MCPS personnel must maintain * log showing the 
date and name of individual who requests or 
is authorised access to the folder^ and the 
purpose of the folder review. Confidential 
folders may not be removed from the immediate 
area 'except with written permission. Data in 
the file must be reviewed annually to t 
determine, among other things, whether the 
data ia current or rib longer useful. 
Psychological evaluations that are no longer 
uaeful are sent to the Consulting 
Psychologist/Team Leader or the Diagnostic and 
Professional Support Team, who will aasure 
that all* copies are destroyed (MCPS Regulation 
545- 1). 



14. Destruction of Records 
T i 
s) Part B of EHA 

LEAs must inform parents when personally 
identifiable information is no ldhger needed. 
The information must be destroyed at the 
request of the parents. LEAs may retain 
information unless the parent requests that 
it be destroyed. However, a student's name, 
address, phone number, grades, and grade level 
completed may be maintained without limita- 
tion (45C.P.R. 12ia.573). i 



b) Buckley Amendments 

LEAs may not destroy records if there 
is an outstanding request to inspect and 
review them made by the parents. Explana- 
tions contained in the records (when parents 
disagree, see point It) may not be destroyed 
as long as the contested record exists. The 
record of sccess may not be destroyed as long 
aa the records to which it pertains exist 
(45C.P.R. 99.13). 



14. Destruction of Records 

LEAs must destroy personally 
identifiable information within five yeara 
after it is no longer needed, following 
parent permission, if possible. However, 
a permanent record may be maintained which 
contains the items listed in the Part B of 
EHA Regulations. Before destruction, 
efforts must be made to notify parents of 
their right to a copy (1978 Maryland Amended 
Annual Program Plan at p. 44-45). 



14. 



Destruction of Records 



HCPS informs parents when personally 
identifiable information is no longer needed to 
provide educational services to the child. The 
information will be destroyed at the request of 
the parents. However, permanent records con- 
taining the items listed in the Part B of EHA 
regulations will be maintained without limita- 
tion (1979 Application for Aasistance under 
Part B of EHA). ^ 

Materials from the^mulative folder 
should not be removed from the education 
record of a pupil if the parent has a request 
outstanding to review the record (MCPS 
Regulation 545-1 on p,5). 

Data in the confidential file must be 
reviewed annuslly^and material that ia no 
longer useful must be removed. Such materiel 
must be destroyed, in a manner that it cannot 
be reconstructed end identified with the pupil 
concerned. Psychological evaluations that are 
no longer useful sent to the Consulting 
Psychologist/Team Leader or Diagnostic and 
Professional Support Team who will assure that 
all copies of the report sre destroyed (MCPS 
Regulation 545-1 at p^ll ) . 
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CHAPTER 4 ^ 
DUE PROCESS SAFEGUAjRDS 



I. Introduction and Overview of the' Legal Mandates 

The purpose of this chapter is to (a) describe the federal* and 
stated legal mandates pertaining to due process ' safeguards with 
respect to the identification! evaluation, placement, and the 
provision of a free appropriate public education to handicapped 
♦ children and then to (b) analyze MCPS' compliance with these mandates. , 

The federal and stat^ legal T frameworks include the following 17 
separate components of an acceptable system of due^ process safeguards: 

a \ 

General Obligation 
Definitions ^ 

' Opportunity to Examirie Records < * 

Independent Educational Evaluations „ , 

£rior Notice * 
Content of Notice , 
Informal Placement Conferences * w * 

Impartial Dife Process 

Impartial Hearing Officer ♦ 
Hearing Rights 

BurSen .of Proof "flf & 

Finality of Hearing Decision 
Administrative Appeal; Impartial Review 
Civil Action 

Timelines and Convenience of Hearings and Reviews 
Child's Status During Proceedings * 
Surrogate Parents * 

II. Analysis ofc MCPS 1 Documents 

A. Introduction c ^ 

MCPS* policies, procedures^ and directives pertaining to due 
process safeguards are generally des<Vibed in ACEfi^ and more 
specifically set out in a document entitled ll^ules for Procedures 
for Hearings Before the Montgomery County f&ard of Education 
Continuum Education Hearing Officer ja^^Panel.''^. 



JJontinuum Education Hearing Orricer jjc^i 



1 ° 

iattes 



The federal mandatfcs are set out in detail in Column i,' ^>*ges 4-5 

through 4-2 1\ , . T > 

2. ' The state mandates are set out; in detail in Column 2 on pages 4«-5 through 
4-21. « 

3. MCPS' ^fc:uments pertaining to due process are set out in detail in 
Column 3 on^ages 4-5' through 4-21. See also MCPS Regulation 545-1 pertaining 

I to records. 



Zn general, MC#S' documents pertaining to due process procedures 
'are * consistent with federal • and state mandates and are 
' sufficiently comprehensive. The areas of consistency and adequacy 
are not discussed in this chapter. This chapter only discutses 
problems or potential problems ttith the due process procedures.*' 




Since this analysis was started, new ' Rules of Procedure for 
Impartial Due Process Hearings have been developed by the Office 
of Continuum Education and are in the process of. being reviewed 
ani^ .sent to ,the Board of Education. Those aspects of the old 
procedures which are addressed in the following sections have not 
been changed in the new procedures. Therefore, the issues raised 
will apply to the new procedures as well. 

• * 

B. Inadequate Dissemination of Documents 

JICPS' due prdtess pr^tdures are inadequately disseminated to 
school . level personnel. 

„ « 

ACES is the primary document used by the county to disseminate to 

school level personnel procedures concerning the identification, 

evaluation placement , and pfovision of a FAPE to handicapped 

* children. The description of MCPS' due process procedures in ACES 

outlines some but not all of the components of the system. The 

components which are addressed contain incomplete descriptions. 

Further, ACES does not include a reference to the comprehensive 

statement of procedures' set out in the document cited above. 

In short, many school-based personnel may be laboring under the 
misconception that MCPS 1 procedures pertaining to due process are 
'set out in ACES when,' in fact, ACES simply contains a brief 
overview and the actual prbcedures are set out in a separate 
document. 

C. Independent Evaluations /Usfe of Agency Criteria 

f 4 4 

P^rt B of ERA regulations contains specific rules governing the 

use of independent evaluation, 4 MCPS 1 documentation is 

consistent with federal and state mandates. However, one standard 

^_^hich is set out „ in the . federal regulations does not appear in 

MCPS 1 procedures. The federal standard. is that: 

« 

Whenever an independent evaluation is $t public expense 
the criteria under which the evaluation is obtained, 
including the r location of the evaluation and the 
qualifications of the examiner, must be the sam$ as the 
criteria which the public agency uses when it initiates 
an evaluation. 5 

D. Prior Notice/Consent 

Part B of EHA regfl^tions sets out specific standards pertaining 
to prior notice and^onsent.^ One standard is that LEAs must 



45C.F.R. 121a. 503. 
45C.F.R. 121a. 503. (e) 
45C.F.R. 121a. 504. 



give parents written notice before the LEA proposes or refuses to 
initiate . or change the identification, evaluation, placement, or 
provision of a FAPE to handicapped children. MCPS 1 documentation, 
consistent fcith state policy, adopts this standard but includes an 
exception for emergency situations. 7 Under emergency 
situations, placements may be made without prior notice or consent . 
to protect the health or safety of the child or other persons. 

In the authors' opinion, the statue and local procedure is 
reasonable and should Jje construed as consistent , with federal 
law. However, since tfhe literal terms of the federal mandate do,, 
not provide for exceptions, MCP'S and/or the state should consider 
seeking i policy interpretation from BEH. 

A second point concerning prior notice and consent involves the 
procedure under which MCPS should proceed when a parent refuses 
consent. State policy is that the LEA must use the due process 
hearing procedures when parental consent is not given. MCPS 1 
documents do not address this issue. 

E. Content of. Notice 

Federal law specifies minimum standards which notices must 
satisfy. ^ Although state and local- documents 1 ** satisfy most 
of these standards, they do not contain standards governing the 
provision of notice to a person whose primary mode of 
communication is not a written Language. Part B of JfrUA provides 
that: 

1. The notice must be written in language understandable to the 
general public and provided in the* native language or mode of 
comfiunication used by the parent, where feasible. 

I 

2. If the parent's native language or mode of communication is 
not a written language, the LEA must take steps to ensure that 
the notice is translated orally to the parent in his or her 
native language or mode of communication, that the parent 
understands the content of the notice, and that there is 
written evidence that these conditions have been satisfied. ^ 

P. Hearing Rights * 

Part B of EHA regulations sets out minimum standards concerning 
the actual 'hearing.* 2 Although state and local procedures are 
generally consistent with federal policy, one state provision, 
which has been 



7. State Bylaw 13.04.01.07A (2) and MCPS Documentation pages 4-8 through 4-10. 

8. State Bylaw 1J.04.01.07A (3) 

9. 45C.F.R. 121a. 505 

10. State Bylaw 13.O4.01.07A (4) and MCPS Documentation pages 4-8 through 4-10. 

11. 45C.F.R. 121a. 505 (b) and (c> * 
.12. 45C.F.R. 121a. 508. 




adopted by MCPS, may be inconsistent. The federal policy in 
question provides that any party to a hearing has the right to 
obtain a written or electronic verbatim record of the 
hearing, 13 State 1 * and local 15 procedures provide that the 
record will be made available at actual cost . The question that 
needs clarification is Whether the federal policy requires that 
the records ba^made available at no cost to the parents. 



/ 

/ 



13. Ibid . 

14. Stats Bylaw 13.04.0l.07A (7) and (8). 

15. MCPS "Rules for Due Process Procedures" on J3. 
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These charts have been eacerpted from various documents sod rsfUct the numbering ^and outlining used 
editor l*1 changes were made or sect loos paraphrased fro* the sources. 



in those* sources, la some cases si 



Due Process Safeguards 



( 



STATE 



LOCAL 



I . General Ob 1 1 ga t i on \ 

\ 1 

LEAs aust estsbUsh and i mplement pro- 
cedural safeguards' vhic^iwlet the require- 
ments contained 10 the/psrt, B of EUA and 
504 regulations ( 45C . P 1 s . 237 snd 

.501; 45C.F.R. 64.36). 



Definitions U5C.F.R. 121s. 500) 



1. General Obligation ( 1 3 .04.01 .07A( I) * 

and (12)) 

Each local education agency must co- 
-operate with pereot(s) or guardirfn(s), or 
^ooth, of handicapped children vho are 

enrolled iQ or are in need of special educa- 
. t ion programs in all matters pertaining to 
the education and welfare of the child and 
io the full evaluation aod exploration of 
educational placements for the child. 

Each board of education shell develop 
hesriog procedures which, st s aimsium, 
■eet the requi reoe/rt * of these regulstions 
snd of sppropriate federal regulations. If 
local procedures are not established within 
60 days of the effective date of these 
regulations, these regulstions snd a>pro-' 
priate federal regulations shall apply 
directly in lieu of loyally adopted pro- 
cedures snd until these procedures sre 
sdopted io accordance with these regulstions. 

2. Definitions 



1. • General Obligation 

These procedures are estsblished by the 
Montgomery County Board of Education io 
accordance with the Bylaws of the Marylsnd 
Stste Bosrd of Education to assure that handi- 
capped children and their parents or guardians 
sre guaranteed procedural ssfegusrds with 
respect to their right to free sppropriste 
public education. They are effective whenever 
a request is made in writing to review the 
identification, evaluation, or educational 
placeaent of the child. (Rules for Procedures 
for Hesrings Before the Montgomery County Board 
of Educstion Continuum Educstion Hearing 
Officer or Panels ) 



2. 



De f i o i t i ona 



a) Coosent 

"Consent" steins that: 

(a) The Parent has been fully informed 
of sll information relevant to the 
activity for which consent is sought in 
his or her native, language, or other mode 
of * cosssuni est ion A 

lb) The parent) understands and agrees 
in writing to theyesrrying out of the 
activity for vhitfn his or her consent is 
sought, snd the consent describes that 
activity and lists the records (if sny) , 
which will be relessed snd to whoa; 
•* (c) The parent understands that the 
granting ot .consent is voluntary on the 
part of the parent and nay be revoked at 
any time. 
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LOCAL 



b). Iveluetion 

"Evaluation" means procedures used id 
accordance with 12 1 a. 530-l2le. 534 of the 
Part t of I HA regulations (sea Chapter 5), 
to determine whether a child is haodi- 
cepped and the nature aod extent of the 
special education and related services 
that the child needs. The tern swans 
procedures used selectively with an 10- 
dividual child aod does* not include basic 
tests adnioistered to or procedures used 
with «ll children io a school, grade, or 
c lass . 

cK Personally Identifiable 



"Personally identifiable** means that 
information includes: ^ 

(a) The nan* of the child, the child's 
parent, or other family nenber; 

lb) The address of the child; 

(c) A personal identifier, such as the 
child's social security number or student 
number; / 

(d) a list of- personal characteristics 
or other information vhich would nake it 
possible to identify the child with 
reasonable certainty. 

3. Opportunity to examine Records 
U5C.P.R. 121a. 502) 

The parents of a handicapped child must 
be afforded an opportunity to inspect and 
review all education records with respect to: 

(a) The identification, evaluation, and 
educational placement of the child 

(b) The provision of a free appropriate 
public education to the child 



3. Opportunity to examine Records 

(13.O4.01.07A (5)) 

Parent(s) or guardian(a) must have the 
right (o inspect and copy at reasonable 
times, both before any hearing and otherwise, 
all records of the local educational agency 
pertaining to the child, including all tests 
or reports upon nhich the proposed action 
may be based and such other relevant records 
pertaining to the proposed action as the 
school may deem relevant. 



3. Opportunity to examine Recorde 

Pareot(s) or guaaatiao(s) ahall have the * 
right to inspect and copycat reasonable times, 
both before any hearing and otherwise, all 
records of the local education agency and ita 
agents and employees pertaining to the child, 
including all tests or reports upon which the 
proposed action may be based and such other 
relevant records pertaining to the 'proposed 
action as the school system may deem 
relevant. (D) 
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4. Independent Educational Evaluations 
(45C.P.R. I2la.503) 

a) General standard 

The parents of a handicapped child have 
Che right to obtain an independent educa- 
tional evaluation of^lhe child, aubjec t 
to paragraphs b ) t h F^ugh e ) . 

Each public agency suit provide to 
parents, on request, information about 
where an independent educational evaluation 
of the child in 'question may be obtained. 

"Independent educational evaluation" 
means an evaluation conducted by a quali- 
fied examiner who is not employed by the 
public agency responsible for the education 
of the child in question. 

"Public expense" means that the public 
agency either pays for the full cost of the 
evaluation or insures that the evaluation 
1a ot he rv*j e provided at no cost to the 
parent . 

b) Parent right to evaluatioo at 
public expense 

A parent has the right to~an inde- 
pendent educational evaluation at public 
expense, if the parent disagrees with an 
evaluation obtained by the public agency. 
However, the public agency nay initiate a 
hearing to show that its evaluation is 
appropriate. l_f the final decision is 
that the evaluation is appropriate, the 
parent still has the right to an inde- 
depent educational evaluation, bujr not at ' 
public expense, 

c ) Parent initiated evaluations . 

If the parent obtains an independent * 
educational evaluation at private expense , 
the results of the evaluation: 

(1) Must be considered by the public 
agency in any decision made with respect 
to the provision of a free appropriate 
pub 1 iy education to the child 

/\2) Hay be presented as evidence at a 
hearing under this subpart regsrding that 
child 
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STATE 

4. Independent Educational Evaluations 

(13.04.01.07A(7)) 

Parent(s) or . guar di an( s ) have the right 
to obtain an independent assessment of the 
child, the expense of which ia to be borne 
in accordance with applicable federal 
regulations. Parent(a) or guardian(a) also 
have the right to obtain an independent 
assessment at private expense. The results 
must be considered by the local education 
agency in any placement deciaion and may be 
presented as evidence at a due process 
hearing. 

The local education agency must pro- 
vide to parents, on request, information 
about where an independent aaaessment may 
be obtained. 

The Hearing Officer or paqad may 
request an independent aaaeaame% which 
shall be at public expense. 



LOCAL 

4. Independent Educational Evaluations 

Parent (a) or guardiao(a) ahail have the 
right to obtain »an independent assessment of 
the child, the expense of which is to be 
borne in accordance with applicable State an* 
Federal Regulations. Parent(a) 6r guardian(a) 
ahall also have the right to obtain an inde- 
pendent assessment «t private expense. The 
results of these assessments must l>e coosidered 
by the Montgomery County Public Schools in any 
placement decision and may be preaented as 
evidence at a hearing under theae rules. • 

The Montgomery County Public Schools shall 
provide to parents, on request, information, 
about where an independent assessment may be 
obtained. (F2) 

The Hearing Officer or panel may request 
an independent aaaessment Srhich shall be at 
public expenae. (K) 
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4) It^Mi iti for evilgjt ions by bearing 
officer! 



If a hesnng officer requests an 
immepeaoeat educational evaluation ss psrt 
of a bearing, tme cost of the evaluation 
must be at public expense. 

e) Agency criteria 

1 

Whenever an independent evaluation i* , 
at public expense, the criteria under 
wmich the evsluation is obtained, includ- 
ing the locat ion^f the evaluation and the 
qualifications or the examiner, bust be 
the s«e as the catena which the public 
agency o>tes when it initiates an 
evaluation. 

*■ • 

5. Prior Wotice; Parent Consent 
U*C.r.l.i2la.504) 

a) Mot ice 

Written notice must be given to the 
parents of a handicapped child a reasonable 
time before the LEA: 

11 J Proposes to initiate or change the 
identification, evaluation, or educational 
placement of the chijd or the provision 
of a free appropriate public education to 
the child 

12) Refuses to initiate oc^hange the m 
identification, evaluation, or educ>ational 
placement of the child or the provision of 
a free appropriate public education fo the 
child 

b) Consent 

Parental consent exist be obtained 
before : 

(1) Initial placement of a handicapped 
child in a program providing special educa- 
tion and related service 

(2) Except for preplacement evaluation 
and initial placement, consent nay not be 



5, Prior Notice; Parent Conaent 
(13.04.01.07A(2) and (3)) 

The local education agency through 
responsible officiala muat provide notice 
to the parent(a) or guardian(a) of a child 
in writing^ which muat be in the parent'a or 
guardian'a primary language (other than 
English if necessary and feaaible), either 
delivere^L-pftUonally or sailed by first 
claaa mail, postage prepaid, directed to 
their address Js shown on the records of 
the achoolsyeuem. Notice and consent by 
the parentis) or guardian(s) are required 
beiore initiating aasessment procedures, 
before initial placement of a child in « 
program providing special education snd 
related aervices, and before transferring 
a child from one program of special educa- 
tion to another significantly different 
program. Notice is also required in any 
other caae in which the local education 
agency! 

a) Proposed to initiate or change 

b) Refuses a request by parent(s) or 
gusrdian(s) to initiate or change the 
identification, evaluation, or educa- 
tional placement of the child or the 



5. Prior' Hotice; Parent Conaent 

The superintendent of schools, or his 
designee ahall provide notice to parent(s) or 
fumrdian(s) of a child in writing, which ahall 
be in the parent's or guardian'a primary 
language/ (o^her>Kan English if neceaaary and 
feasible) either delivered personally or mailed 
by first class mail, postage prepaid, directed 
to their address as shown on the records of 
the school system in the following 
circumstances: 

(1) Except in emergency situations, 
notice snd consent by the parent(s^) or 
guardian(s) are required: 

a. Before initiating assessment 

procedures 

b. Before initial placement of a 
child in a program providing special 
educstion and related services 

c. Before tranaferriag e, child from 
one program of special education to another 
significantly different program 

(2) Notice i«* «l»o required in any other 
case in wflich the Montgomery County Public 
Schools: 

a. Proposes to initiate a change 
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: nSPOAL 

requited as a condition of any benefit to 
the parent Or child 

If a child, who has been initially 
placed in a special education program by^ 
school district A , after requisite parental 
consent has been obtained, enrols m school 
district B, parental consent need not be 
obtained prior to continuing the same 
placement in school district B. However, 
school district B must schedule an IEP 
meeting andXSareots may exercise their due 
process r^ghts'if dissatisfied with the 
results 0/ trie meeting (letter from 
Tyrrell /o Saall (January 4, 1978). 




edures Where Parent Refuses 



Where? sta\e law requires parental con- 
sent before, a handicapped child is evaluated 
or* initially provided special education and 
related services, else public agency may use 
the hesring procedures to determine if the 
child may be evaluated or initially provided 
special education and related services with- 
out parental consent. 

If the hearing officer upholds the 
agency, the agency may evaluate or initially 
provide special education and related 
services to the child without the parent's 
consent . 

6, Cggfent of Notice (<»5C,P.R. 121a. 505)4. 

r - a) The notice must include: 

11) A full explanation of all of the j+ 
procedural safeguards available to the 
parents 

(2) A description of the action proposed 
or rtffused by the agency, an explanation 

of why the agency proposes or refuses to 
take the action, and s description of any 
option^ the agency considered and the 
reasons why those options were rejected 

(3) A description of eath evaluation 
procedure, test, record, or report the 



STATE 

provision of + free appropriate education 
for the child. 

The notice required by Section 2 must - 
be mailed at least 20 calendar days in 
advarfce of the proposed action except in 
emergency situations, where, in the opinion 
of one or more local school officials at the 
principal level or higher, immediate imple- 
mentation of a proposed placement action 
it necessary to protect the health or ssfety 
of the child or of other persons. In 
emergency situations, the notices oust be 
furnished as soon as possible but not later 
than the second school day following the 
placement action. A hearing w£ll be 
scheduled within 20 calendar days, when 
requested by the psrent(s) or guardian(s). 
The. scheduie for the decision snd imple- 
mentation must U; in accordsnce with 
l3.04.0l.07A(9) (see below). 

When parents refuse to consent before 
a handicapped child is evaluated or initially 
provided special education or related 
services, the LEA shall use the hearing 
procedures in determining if the child may 
be evaluated or initially provided special 
education or related services without 
psrental consent. 



Content of Notice ( I 3. OA .01 .07A(4) ) 

The notice of J.he proposed placement 
action required by these regulations shall 
contain the following: 

a) A description of the proposed 
action ami its effective date , 

b) A clear and concise statement of 
the Reasons for the proposed^ action and a 
listing of any other possible appropriate 
actions, and a description of the records 
used as a basis for the decision 

c) A statement that the parent(s) or 
guardian(s) have the right to be heard with 



t LOCAL ^ 

b. Refuses * request^by a parent(s) 
or gusrdian(s) to initiate a change of the 
identification, evaluation, or educational 
placement of a child or the provision of a 
free appropriate educat Jjjm-^or the chil4. 

(3) The notices /equiFed by these. Rules 
shall be mailed at tWst 20 calendar days 
in sdvance of the proposed action except 
in emergency situations. 

s. In emergency situations,, the 
notices shall be furnished as soon ss 
possible but not^ later, than the second day 
following the placement action, A hearing 
will be scheduled within 20 calendac days, 
days; when requested by the parent(s) or 
guardiantsj (C). 
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Content of No 



The notice of the proposed placement 
action required by these regulations shall 
contain the following: 

a) A description of the proposed 
sction and its effective dste 

b) A clear and concise statement of 
the reasons for the proposed sction, s 
listing of any other possible appropriate 
actions, and a description of the fejeords 
used as a basis for the decision 

c) A ststement thst the psrent(s) or 
guardian(s) hsve the right to be heard Aith 
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STATE 



LOCAL 



agency uies as a basis foV the proposal or 
refusal * ' • 

<4J A descr iptioo^of any other factors 
which are relevant* to the agency's proposal 
or refusal 

b) The notice must be: , 9 r 

CD Written in language understandable 

to the general public 

(2) Provided in the na^ve language of 

the parent or other mode or coaunication 



used by the parent, unless it is clearly 
not feasible to do so 

c J If the native language or other f* 
sode of communication of the parent is not 
written language/ the *tate or local 
educational agency shall take steps to insure: 

W) That the notice is translated orally 
or by other. me*ns to the parent in his or h 
her native language or other node oP £ 
commun icat ion s 

(2) That the parent understaaflto the content 
of the not ice * ' ' " 

(3) That there is written evidence that 
the requirements in Par.ajfcraph c) (1) and (2) 
of' this sectioQ have been net. 

7 . Informal Placement ^Conferences 

Comment: Many states have pointed to 
the success of using nediation as an in- 
tervening step prior to condactyng a formal 
due process hearing. In many cases media* 
tion leads to resolution of differences 
between parents and agencies without the 
development of an adversarial relationship 
and with minimal emotional stress. However, 
mediation may not be used to depy or delay 
a parent's rights under this subpart. 
42FR42<*95 (August 23, 




regard to the proposed action by the person 
or persons designated as responsible for 
conducting the hearing 

d) A description of the procedures for 
requesting this hearing, including an 
explanation that this bearing may be 
requested 

statement of the prO- 
to these hearings, * 
reference to the rjLghts 
gulation, and statement 

of t hese regulation^ 
the local education' 



e) A general 
cedures applicable 
including specific 
afforded by th 
that a comple"! 
may be obtai n< 
agency office 
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Informal Placement Conferences 



(13.04.01.17A i 
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ftency 


si t uat ions 



governed bisection A, 2, the parent(a) or 
guardian(s) Who so requests shall be given 
the opportuniVx-tfl^farticipate in an 
i nf ormal pi acement conference at, a t ime before * 
the implementation of any porposed placement 
action. These conferences may be scheduled 
either before, or after formal/ not ice , is issued. 
In energency situations governed by Section A, 
2 , an oppor tuni ty to participate in an informal 
conference immediately following the imple- 
mentation of any emergency proposed pi acement 
action shall be afforded to the parent(s) or 
guardianCs ) . This requirement of an opportunity 
to consult _aiip u Id not be interpreted as 
inhibiting or discouraging earlier or more 
f requenkyi consul tati ohsv t> 
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regard to the proposed action by the person 
or persons designated *• responsible for 
conduc t ing the hear i ng 

d) An explanation that a hearing may be 
requested, including a form for requesting , 

a hear i ng. •* 

e) A general statement of the procedures 
applicable to these hearings, including 
specific reference to the rights afforded by 
these rules and a statement that a complete 
copy of these rules may be obtained at the 
Montgomery County Public Schools office (C4). 

» 

The notice must be in the parent's 
or guardian's primary language (other 
than English if necessary and feasible) 
(see Point 5 above). 
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Informal Placement Conferences 



The parents or guardians who ap requeat 
shall be given* the opportunity to participate 
'in an informal placemet conference at a time 
before the implementation of any proposed 
action. These conferences may be scheduled 
either before or after formal notice is issued. 
These conferences are not required in emergency 
situations where, in the opinion of one or more 
local school officials at the principal level 
or higher, immediate implementation of a 
proposed placement action is necessary to 
protect the health or safety of the child or 
other persons. ^ 

In an emergency situatipn, the 
opportunity to participate m an informal 
conference immediately following the imple- ^ 
mentation of an. emergency proposal placement 
action shall be afforded to the parent(s) or 
guard i an( s ) . 

This requirement of an opportunity to 
cpnsult should not be interpreted as 
inhibiting or discouraging earlier or more 
frequent consultations (b). 
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8. Impartial p£e Process Bearing 

USC.F.^ Ula.SO*) 

a) l littt uty Initiate Hear i or/ Sc ope of 
Hearing v 

A parent or a public educational agency 
avay initiate a hearing on any of the 
matters described above, under Point 5a). 
^ Utttto* Section 5(K , only a parent (and not 
^fcheLi*^ haa the right toWsAitiate a 
heag^>g^»SC.F.R. 84.36. * " 

tfho HutTjfeoduct the Hearing 

The hearing oust be conducted by the 
state educational agency or The public 
agency directly responsible for the 
education of the child, as determined 
$*c under state statute , state regulation , or 
a written policy of the sta£e educational 
agency. 

c ) Informing Parents of Low Cost 
Legal Representation 

The public agency shall inform the 
•f parent of any free or low-cost legal and 
£ other relevant services available in the 
* area if: 

* it) The parent requests the informa- 

V tLon . \ " * * 

(2) The parent or tbe^agency initiates 

a faring under this section 

Due process hearing procedures, are to 
be 'used when parents and the LEA disagree 
on identification, evaluation, placement, 
or service needs of a child and NOT to 
» remedy no n coup 1 1 ance complaints, e.g., 
'failure to explain rVghts or deliver 
t services listed in the IEP (letter from 

Tyrrell to McKeever (August 4, 1978)). 
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8. Impartial Due Process Hearing 



- STATE 

8. Impartial Due Process Hearing 

The local education agency shall 
establish and implement hearing proce- 
dures when a request is made in writing 
to review the idemt i f ication , evaluation, 
or educational placement of the child J 
the provision of a free appropriate publicV^ 
educat ion to the child. 

The local educaton agency shall in- 
form Che parent of any free or low cost 
legal or other relevant services available 
in the area. 



(See Point* I., 5., 9., and 10.) 

The Montgomery Coutfty Public School* 
shall inform the parent of any free or .low 
coat legal or pther relevant services available 
in the ares (F3). 
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9. Impartial Bearing Officer 
U3C.F.I. 12U.507) 

A bearing may not be conducted: 
(I) ly a person who is ad employee 
of a public agency which is involved in 
the education or care of the child 
^ 12) By aoy person having a personal 
or professional interest which would con- 
flict with his or her objectivity in the 
hear ing 

A person who otherwise qualifies to 
conduct a hearing is not an employee of 
the agency solely because he or she is 
paid by the agency to serve as a hearing 
officer. 

Each public agency must keep a list of 
the' persons who serve as hearing officers. 
The list aust include a statement of the 
qualifications of each of those persons. 

School Board members nay not serve as 
impartial hearing officers for cases 
involving children residing in their 
jurisdiction U3FE36034 (August 14, 1978)). 



10. Hearing tights 145C.F.R. I21a.508) 

Any party to a hearing has the right to: 
(1) Be accompanied and advised by 

counsel and by individuals with special 

knowledge or training with respect to the 

problems of handicapped children 

12) Present evidence and confront, 

cross-examine, and compel the attendance 

of witnesses " 

(3) Prohibim^the introduction of any 
evidence at\the hearing tliat has not been 
disclosed to that party at least five days 
before the hearing . 

(4) Obtain a writytn or electronic 
verbatim record of tjfe hearing 

15) Obtain written findings of fact 
and decisions. (The public agency shall 
transmi#J*%hose findings and decisions, 
after deleting any personally identifiable 
information, to the st : advisory panel 
established under Subpart P.) 



STATE 

9. Impartial Hearing Officer 
. 113. 04.01. 07A17)) 

A person who was directly respon- 
sible for the recommendation of the 
proposed action or who has furnished 
significsnt adv ice or consultation in 
reference to the recommendation may not 
serve as a hearing officer or member of a 
hearing panel. The hearing officer, or 
persons included on the hearing panel,. must 
be knowledgeable in the fields and areas 
of significance to the educational review 
of the child. A hearing conducted pursuant 
to these regulations may not be conducted 
by the school board or by an individual 
who is an employee of the agency involved 
in any capacity other than as a hearing 
officer or who has any interest conflicting 
with objectivity. All persons who qualify 
to conduct hearings shall be listed on a 
roster 'maintained and monitored by the 
Maryland State Board of Education and sha 
include the qualifications of each hearing 
officer (1979 State Plan). 
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Hearing Eights ( 13.04.01 . 17A(7 ) and (8)) 



Hearings shall be conducted in accord- 
ance with the following ainimum requirements: 

a) Parentis) or guardian(s) shall 
have the opportunity to present competent 
and relevant evidence, including but not 
limited to the results of independent 
assessment, both in documentary form and 
through witnesses. The local education 
agency shall not be required to bear the 
responsibility for. any fees which may be 
charged for evaluations or representation 
except as provided in these regulations 
and applicable federal law and regulations 
and 4ocal ly' establ lahed policy. 

b) Procedures ahall be adopted 
affording parentis) or guardian(s) the 
opportunity to require the attendance and 
testimony of employees of the local educa- 
tion agency who may have direct knowledge, 
pertinent .to the subject of the inquiry. 



LOCAL » 

9. Impartial Hearing Officer 

Hearings will he conducted by an in- 
dependent hearing officer or a panel aelected 
from a list approved by the Board. 

A peraon who waa directly respon- 
sible for the recommendation of the 
proposed action or, who has furnished 
significant advice or consultation in 
reference to the recommendation may not 
serve as a hearing officer or member of a 
hearing panel. The hearing officer ahall 
be 'knowledgeable in the fields and areaa ofs 
significance to the educational review. of the 
child. A hearing conducted pursuant to tbeae 
rules may not be conducted by Montgomery County 
Board of Education involved in any capacity 
other .than a hearing officer or who has any 
interest conflicting with objectivity. 

The hearing ahall be conducted by a 
hearing officer unleaa a panel la requeated 
by one ol the partiea, in which event the 
ombudsman shall determine whether a panel will 
be aelected having due regard for the costs 
involved and the aignificant of the case. 
(G.l.,5 2., 3.) 

The Ombudsman ahall select the hearing 
officer or panel meabera from the liat 
approved by the Board (G4). 

Hearing Rights 

Both parent(a) or guardian(a) and 
* Montgomery ^County Public Schools shall have the 
responsibility to exchange with the other at 
leaat five working daya prior to the hearing 
all written evidence which it intenda to in- 
troduce at the hearing. The partiea ahall 
confer prior to the hearing in a good faith 
attempt: 

a) To stipulate facta 

b) Regarding the introduction of evidence* 
for the purpoae of expediting the hearing and 
reducing the hearing coata (H2). 

Partiea ahall have the right to prohibit 
the introduction of any evidence at a hearing 
that has not been diacloaed to that party at 
leaat five daya before the hearing (H3). 



Hotide and Scheduling of Hearings 

The ombudsman ahall assign to caaea 
hearing officers and panel membera who will 
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Parents involved ia beer ings .mus t be In requiring employees to testify, partiesv 

givem the right to: to the hearing shall give consideration j 

(l> Have the child who is the subject to minimising interference with the regular! 

of the hearing present duties of employees. 

(2) Open- Che hearing to Che public * c) Parent(s) or guardian(s) shall be 

S he afforded the opportunity to question 

witnesses called by the local education 
agency. 

d) The bearing shall be closed unless 
the parent(s) or guardian(s) requests that 
the hearing be open. All persons present 
shall be identified for the record at the 
initiation of the hearing. Parents have 

* the right to have their child attend. 

\ e) The local education agency shall 

\ arrange for a tape recording or other 
record of the hearing unless all parties 
agree that this record need not be made. 
Tape recordings or written records shall 
> J be made available upon request to parent(s) 

or guardian(s) appealing the decision at no 
•ore than the actual cost of duplication. 
1 f) The decision of the hearing 

officer or panel ahall be based on the 
teatimony add documented informat ion on 
the record at tfce'hearing before the 
hearing officer^. 

g) parties -shall have the right to 
prohibit the introduction of any evidence 
at a hearing that has not been disclosed 
& to that party at least five days before 

the hearing. Additionally, parents 
\~ involved in the hearings shall be afforded 

the right to have *he child who ia subject 
to .the hearing present, snaO be afforded 
the opportunity of an open hearing, and may 
have the -ah lid present. 

After a hearing has been requested 
and held in the tinner provided, the 
parentCsX or guardian(s) or, upon request, 
their counsel or representative of record 
shall be informed in writing of the fiajal 
decision, including a statement of the \ 
findings and conclusions upon which it is 
based. The findinga and conclusions in any 
placement decision shall a) specify the 
nature and severity of any handicaps the 
* child has, b) any special educational needs 

^ the child has as a result of those handi- 

* ' caps, and c) any modificaion of the child's 

individualized education program required 
. to provide the child with an appropriate 



LOCAL 



than schedule bearings. The aaaociate super- 
intendent for continuum education shall send 
written notice of the hearings to all inter- 
ested parties including . the ombudsman. Such 
notice shall state the date, time, and place 
of the hearing. The aasociate superintendent 
for continuum education shall arrange for. a 
tape recording or other appropriate record of 
the hearing or the parties may agree that no 
record be made (II). 

The hearing officer or chairperaon of the 
panel shall be the presiding officer at the 
hearing and shall have full diacretion to rule 
on all procedural matters and questions of 
evidence preaented^aK the hearing consistent 
with obtaining that information necessary to 
make a proper deciaion "under the state bylaws 
in the child's best interest. Hearinga ahall 
be conducted informally, and the hearing office* 
or chairperacw of S3 panel ahall not be bound by 
the atrict rulea of evidence but ahall con- 
aider the evidence and teatimony relevant to 
the iaauea at the hearing. The hearing officer 
or chairperson of the panel ahall have the aole 
discretion to determine the necessity for com- 
petency of or relevancy of the testimony of 
any witness appearing at a hearing (13). 

Hearinga held pursuant to these rules 
shall be conducted as follows: 

a) Parent(a) or guardian(a) ahall 
have the opportunity to preaent competent 
and relevant evidence, including but not 
limited to the reaulta of independent 
assessment, both in Hocumentary form and 
through witnesaea. The Montgomery County 
Public Schoola ahall not be required to bear 
the reaponaibility for any feea which may be 
charged for evaluations or repreaentat ion 
except as provided by law. / 

b) Montgomery County Public Schoola 
Witnesses: 

(1) parent(a) or guardian(a) ahall have 
the opportunity to require the attendance and 
teatimony of Montgomery County Public Schoola 
employees who may have direct knowledge per- 
tinent to the aubj(ct to the inquiaj^ 

(2) In requiring Montgomery Cotftty Public 
School employeea to teatify, the partiea to the 
hearing ahall give conaideration to minimising 
the interference with the regular dutiea of 

of employeea. 
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program Co Met those need*, pursusnt to 
Section A, 6, h) and d) shall identify 
a placement that wiTt provide 4 y»e child 
with Che required appropriate /rogram. 
The pareat(s) or guardian(s) or their 
counsel or representative shall also be 
informed of their right to appeal and the 
procedure for taking that appeal to the 
•next highest authority. 
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(3> Requests for Montgomery County Public 
School employees to testify shairbemede to 
the Office of the Associate Superintendent for 
Continuum Education «t least seven working daya 
prior to the hearing. Any requests made for 
Montgomery County Public Schools employee* 'to 
testify on less than seven working days prior 
to the hearing shall be approved by the hearing 
officer only for good cauat. 

c) Both parties shall be afforded the 
opportunity to question witnesses by the other 
party. 

d) The hearing shall be closed unless 
the parent(s) or guardian* s) requests that the 
hearing be open. All persons preaent shall be 
identified for the record at the initiation of 
the hearing. Parenta have the right to have 
their child attend. 

Jl e) Tape recordings or written records 

shall be made available u>on request to 
parent(s) or guardian(s) appealing the 

^ decision at no more than the actual coat of 
dupl ication. 

f) The decision of the hearing officer 
or panel shall be based on the testimony end 
documented\nformat*k>o on the record at the- 
hearing before the beaming officer or panel 

(J3). 

Parent (s) or guardian(s) shall have the 
right to be represented by counsel or other 
individuals at any stage during the hearing 
process (E) . 

After a hearing has been requested and 
held in th e manner provided, the parent(s) < or 
_~-**fuar<!ian(s) or, upon request, their counsel or 
representative of record shall be informed in 
writing of the final decision, including * 
statement of the findings and conclusions upon 
which it is based. The findings and 
conclusions in any placement decision shall 
a) specify^he nature and severity of any 
handicaps the child has; b) any special educa- 
tional needs the child has as a result of those 
handicaps; c) any modification of the child's 
individualiied education program required to 
provide* the child with an appropriate program 
to meet those needs J and d) shall identify a 
placement that will provide the child with the 
required appropriate program (11 )» 
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12.. Finality of the Hearing Deciaion 
(45C.F.R. 121a. 509)' 

A deciaion make at a hearing ia final 
unlesa a party to the hearing appeals the 
dec i si oo. 



13 . Administrative Appeal; Impartial 
Review 



If the hearing is conducted by a public 
agency other Chan the state educational 
agency, any party aggrieved by the findings 
and decision in the hearing may appeal to 
the state educational agency. 

If there is an appeal, the state educa- 
tional agency shall conduct' an impartial 
review of the hearing. The official .con- 
ducting the review shall: 

(1) Examine the entire hearing record 

(2) Insure that the procedures at the 
hearing were consistent with the require- 
ment* of due process 

{ 3) Seek addi t lonal evidence if 
neceasary (If a hearing is held to receive 
additional evidence, the rights described 
above under Point 10 apply.) 



11. Burden of Proof ( 1 3. 04 . 01 . 1 7A( 7 ) (h) ) 

It ahail be Che inicial reaponaibility 
of che parCy proposing any action to present 
evidence which aupporca ita appropnateneaa. 
Evidence opposing che action ahall' then be 
presented. 'Njbe reaponaibility for explain- 
ing the initWKplaceaent recommendation 
ahall be upon the local education agency. 
A placement sha.ll be deemed appropriate if 
it provides special education And related 
aervices which are provided at public 
expense, under public supervision and 
direction, and without charge; meets the 
atandards of the state educational agency; 
is provided in conformity with the indivi- 
dualized education program; meets the educa- 
tional needs of the child; and cannot be 
provided in any significantly less restric- 
tive programs which would sat is fy- these 
needs equally well. ^ 

12. Finality of the Hearing Deciaiom 
(See below under Point 13.J^ 

The decision of the hearing officer or 
panel shall be impi emented* as soon aa 
possible, but in no event sooner than 
fourteen school days and not later 
than thirty days after the deciaion 
( 1979 State Plan) . 

13. Administrative Appeal; Impartial 
Review (13.0t.0l.17B) 

When all local procedurea for provid- 
ing special education programs for a handi- 
capped child by the local education agency 
have been 1 exhausted, the local education 
agency or the parent(a) or guardian(s) of 
the child may request in writing from the 
State Board of Education a review of the 
caae aa it relatea to the identification, 
evaluation, or educational placement of the 
child or the provision of s free appro- 
priate public education to the child. Any 
auch requeat for a review shall occur 
within three calendar *»ya of the final 
decision of the local school system. 
Hesrings regarding State Department of 
Education approval of nonpubl ic pi a cements 
shall initiate at the state level. 



1 1 „ Burden of Proof 

It shall be the initial reaponaibility 
of che party propoaing any accion to preaent 
evidence which aupporta ICS appropriaCeneaa. 
Evidence opposing ttse action ahall then be 
presented. The reaponaibility for explain- 
ing the initial placement recommendation 
ahall be upon the local education agency. 
A placement shall be deemed appropriate if 
it provides special education and related 
aervices which are provided at public 
expense, under public auperviaion and - 
direction, and without charge; meets the 
atandards of the atate educational agency; 
ia provided in conformity with the indivi- 
dualized education program; meets the educa- 
tional needs of the child; and cannot be 
provided in any aignif icantly leaa restric- 
tive programs which would aatiafy theae 
needs equally well. 

12. Finality of the Hearing De 
(See Point 16.) 



13, Adminiatrative Appeal; Impartial 
Review 

The parent(a) or guardian(a) or cheir 
counael or repreaentat i ve ahall alao be in- 
formed of their right to appeal and the 
procedure for taking that appeal to the next 
highest authority (LI). 

Appeals by a party to a Deciaion and 
Order of a hearing officer or panel ahall 
be made in writing within thirty daya of the 4 
Decision co the State Board of Education at the 
foliowing address: Assistant Superintendent, 
Division of Special Education, Maryland State 
Board of Education, International Tower. 
Building, 857 Elkridge Landing Road, 
Linthicuo Heights, Maryland 212A0 (M). 
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U) Afford Che parties an opportunity 
for oral or written argument, or both, at 
the discretion of the reviewing official. 

(5) Hake an independent decision on 
completion of the review 

16) Give a copy of written findings (The 
decision nade by the reviewing official is 
final unless a party bring* a civil action.) 

(1) The state educational agency may 
conduct its review either directly or 
through another state agency acting on its 
behalf. However, the state educational 
agency remains responsible for the final 
decision on review. 

12) All parties have the right to 
continue to be represented by counsel at 
Che state adninistrat ive review level, 
whether or not the reviewing official 
determines that a further hearing is 
necessary. If the reviewing official % 
decides Co hold a hearing to receive addi- 
tional evidence, the other rights in 
Section 121a. 508 relating to hearings also 
apply. 
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Requests for these hesrings shall be nade 
within 30 days following the decision of 
the State Department of Education. In 
cases which initiate at the state level, 
contents of notice requirements shall be as 
described in .07A3. The procedure 
estsblished here shell be administered by 
the Stste Department of Education. 

Upon receipt of a written requeat for 
review, the State Department of Education 
shall provide an official application to 
the parent(s) or guardian(s) or local 
education agency. 

Review Hearing 
> a) The decision of the State Hearing 
Review shall be rendered not later than 30 
days after the receipt of the official 
application and supporting documents, 
including all education records of the 
child. A hearirfg or review officer may 
grant specific extensions of time beyond 
the 30-day period bu* in no instance may 
the time be extended' beyond 60 days. 

b) The notice of the hearing shall 
include the tine, date, and V*ce «t 
wBich the review hearing will occur. 

Parent(a) or guardian(s) shall 
have the right to inspect and copy, at 
reasonable times, aW records of the 
state and local education agency, its 
agents, and employees pertaining to the 
child, including all documents which 
will be* considered by the Hearing 
Review Board. 

Parent(s) or guardian(s) shall 
have the right to be repreaented by 
counsel or other indi vidual ( a ) at any 
stage during the hearing process, f 

The hearing shall be closed unless 
the parent(s) or guardian(s) requests 
that the hearing be open. Persons 
present at the request of the parent(s) 
or guardian(s) or the local board of 
education shall be identified at the 
initiation of the hearing. Parents 
have the right to have their child 
attend. 
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14. Civil axfciosi <4SC.F.E. 12U.SU) 

•Any party a gg reived by Che findings 
and* decision Bade m a hearing who defes 
not have the right to appeal under 
Section 12U.510 of*this subpart and any 
par ty^ aggrieved by 1 the decision of a 
reviewing 'of ti cer under Section 121*. 510 
has tne~ right to bring civil action under 
Sectioo 6i5(eMi2) of Che Act. 

13. TimelT^ies and Convenience o f Hea r ings 
and Reviews U5C.F.R. 121.512) 

r 1 

The public agency bus* insure that not 
later than u\ calendar day^ after the 
.receipt of a request for a hearing: 

(!) A final decision is reached in the 
hearing * ' 

(2) A copy of the decision is mailed 
to each of the par-ties 

The state educational agency must insure 
that not later than 30 calendar days after 
the receipt of a request for a review: 

(I) A final decision is reached in the 
review * 

K2) A copy ofj£he decision, is mailed 
to each of the paries 

*«A hearing or reviewing officer may 
grfcnC specific extensions of time beyond 
the periods set out above at the request 
of either party. * * 

fcach hearing and each revi ewinVolvi ng 
oral arguments must be conducted at a time 
and place which is reasonably convenient 
to the parents and child involved. r. 

16. Child's* Status During Proceedings 
(Desc lpl inary Procedings) 
-U3l.F.«."l2U.3l3) 

a) During the pendency of an^.aldmi m - 
sMative or judicial proceeding Yeg%rfjih^ 
Js^Omplaint, unless the public agency a^ra 
Che parents of the chitd agree Otherwise,' 1 
the child involved in the complaint must 
remain in his or her present educat Tonal 
placement. 

%) If the complaint involves an appli- 
cation for initiafydmission to public 
school, the child|HrfVth the consent of the 
parents, oust be placed in the public school 
program until the completion ot all the 
proceedings. ^ ^ 
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15 . Timelines and Convenience o% Hearings 
and^eviews U3. 04. 0.1 . 07A( 8) ) 



of 



The hearing shall be held and the 
decision shall be made and, written ^lotice 
thereof provided within 45. calendar days 
from the request for the hearing. ^ The 
hearing officer toay grant an extension 
.beyond this time period at tbe request 
either party, but the time may not be, 
extends^ beyond 60 days. All hearings 
and^j-e views involved in oral arguments shall 
be conducted at a time and place w*\ich is 
'reasonably convenient to the parent* and 
child involved ( 1979 State Plan)*. 



16. Child's Status During Proceedings 
(Desc lplinary Procedings) 
(I3.04.0l.07^(9)(i0), and (11)) 

, When a hearing is requested by 
parentis) or guardian(s) concerning a 
proposed placement action and the child 
ia at the time enrolled in a-*free 
educational program, the LEA may* not 
effect any change in t,he child's, placement 
status without the consent Qf the padlnt(i) 
or guacdian(sl or pursuant to fl jft mA *r l on of 
• the hearing determined in accordance with 
the State Board of Education Bylaws. The 
decision of the hearing ©ffi-e*r or panel * 
8h«.ll be imp! emcnted at* soon as possible 
but in any event within no' sooner than 14 
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14. Civil Action 



15. Timelines and Convenience of Hearings 
and Reviews w 

A request for a formal review hea^iAg 
shall be initiated by filing a written request 
for Review with the Board of Educaton, Office 
of the Ombudsman and Staff Assistant to the 
Board of Education (ombudsman>*«within thirty 
days from the Montgomery County Public Schools' 
final placement .decision (HI). _ 

The hearing shall be held, the decision 
shall be made, anoWritten notice Oiereof pro- 
vided within 45 calendar days from the request 
for the hearing; The hearing officer may grant 
an extension beyond this time period at £he 
request of either party, but the time may not 
be extended beyond sixty-days (Ll). 



16. Child's Status During Proceedings 
(Descipl inary Procedings) 

When a- hearing is "requested by parent(a) 

or guardian(s) concerning a jft-oposed P l / ce J 
/ment\act ion. and the child is at the time " „ 
enrolled m * free educational program^ the 
Montgomery -County Publ i£ Schools may not 
effect any change in thl child's placement 
status without the consent of the parent(s) 
* or guardian(s) or pursuant to a decision of 
the hearing determined inVaccordance' wi th 
the State Board-of Education Bylaws. The, 
decision of the hearing officer or panel 
shall be implemented as soon as'possible 
but m«any event within no sooner than 14 
school days nor later than 30 school days 



- 82 

i 



fEPPUl 



Sec t l oo I2la.5i3 does not permit a 
child's placement to be changed during a 
complaint proceeding unlets the parents and 
agency agree otherwise. While the place- •» 
seat may not be changed, this does oot pre- 
clude the agency from using its normal 
procedures for dealing with children who 
are endangering themselves or otlers. 
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STATE 

school days nor later than 30 school days 
after the decision provided that during 
the pendency of appeals pursuant to 
Regulation .078(2), and .076(11), below, 
unless the state or local education agency 
and the parent(s) or guardian(s) otherwise , 
agree, the child shall remain in the then 
current educational placement of the child. 

When a hearing 'is requested concerning 
a prop09 ed pi acement ac t ion and the child 
is not currently receiving free educational 
services, the child shall be placed nmnedi- 
ately if the parents consent; and a special 
expedited hearing schedule shall apply. In 
these cases, the hearing shall be held with- 
in 20 calendar days of the request thereof; 

m a written decision shall be issued within * 
\*> palendar days of the hearing; and the 
decision shall be impl etaent ed *wi th i n 15 
school days of the decision unless speci- 
fically stayed pendi ng appeal or otherwise 
by the hearing offfcer or panel provided 
that during the pendency of appeals pjirjujant 
to Regulation y.07B(2) and .07B( 11 ) f below, 
the local education agency and the parent(s) *' t 
or guardian(s) otherwise agree, the 

• c+wld -sha-il -rem am *n- h*a- er h er -frhe* 
current educational placement; or, if the 
child is nofyet receiving free educational 
aervices eit herVtaxause the parents did not 
consent to the immediate placement pursuant 
to this subsection (10) or for any other 
reason, the^hild shall be placed in the 
local public school program until all these 
appeals have been concluded, if the parent ( s ) 
or- guard i an ( s ) c onsen ts . 

In any disciplinary case initially deemed 
to warrant suspension or expulsion pursuant to 
Tit& 7, Section 304-of the Educat ion ^Articles , 
Public School Laws of Maryland, if credible 
evidence is presented as a result of the investi- 
gation provided for in jTitle 7, Section 304 of 
the Education Article Public School LawT*of 
. Maryland to the local education agency mdicat- v 
mg that the child may be handicapped and eli- 
gible for placement in a special education pro- 
gram, an evaluation of this child shal(^ be initi- 
ated within ten school days thereafter at the 
direction of the local education a,gency. * 
An independent evaluation may be* obtained by 
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after the decision provided that durin] 
the pendency of appeals pursuant to StaO 
Board of Education Bylaws , 'unless the 
Montomgery County Public Schools and the 
parentis ) or guard ian( s ) othe^&se agree, 
child shall remain in the then current educa- 
tional placement of the child (L2.* * 
When a hearing is requested concerning 
>sed plscement action and* the child 
currently receiving free educational 
rem i the child shsll be placed immedi- 
ately if the parents consent; and a special 
expedited hearing schedule shall ajjnly. In 
these cases, thm hearing shall be he^d with- 
in 20 calendar days of the request thereof; 
a written decision shall be issued within 
15 calendar days of the hearing; and the 
decision shall be implemented within 15 
achool days of the decision unless speci- 
fically stayed pending appeal or # ot he,rwi se 
by the hearing officer or panel provided 
that during the pendency of appeals pursuant 
to State Board of Education Bylaws, unless, 
Montgomery County public Schools and the 
parent(s) pr guardian(s) otherwise «grde, the 
child shall remain in Jus o/ her then, 
current educational placement; or, if «he 
child is not yet receiving free educational 
services either because the parents did not 
consent ro^the immediste placement purauant 
fb this subsection or for any other reason, 
the child shall be placed in the Montgomery 
County Public Schools until all these appeala 
have been concluded, if. the parent(s) or 
gumrdian(s) consents (L3). 

In any disciplinary case initially 
deemed to warrant suspension or expulsion 
pursuant to Section 7-304 of the Education 
Article, Public School Laws of Maryland to the 
Montgomery County Public Schools indicating 
that the child may be handicapped and eligible 
for placement in a special education program, 
an evaluation of this child shall be initiated 
within ten school days thereafter at the direc- 
tion of the Montgomery County Public Schools. 
An independent evaluation may be obtained by 
the parent(s) or guardian(s) of .the child 
at their own expense. These evaluations shall* 
be considered by the AAsission, Review and 
Dismissal Committee. If it is established 
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17. Surrogate Parent* U5C.F.R. 121a. 514) 

a) General . Each public agency put t 
insure Chat the right* of a child are 
protected when: 
p ( 1 ) No parent can be identified 

(2) The public* agency, after reasonable 
efforts, cannot discover the whereabouts of 
a parent 

(3) The child is a ward of the state 
under the laws of'that atate^ 



Duty of public agency . The duty 
of a public agency includes the assignment 
of an individual to act as a surrogate for 
the parents. This must include a method ' . 
(1) for determining whether a child needs 
a surrogate. parent and (2) for assigning 
a surrogate parent to the child. 

c ) Criteria for selection of surrogates . 

U) The -public agency say select a 
surrogate parent in any way permitted under 
st axe law. 

(2) Public agencies shall insure that a 
persoo selected as a surrogate: 

(i) Ha* no interest- that conflicts with 
the interests of the child ha or she 
represents - ^ 
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»the parent(s) or guardian(s) of the child 
aC their own expense. These evaluations 
shall be considered by **ie Admission, Review, , 
and Dismissal Committee. If it is eatab- { 
lished that the child is handicapped and \ 
that the handicapping condition waa a aigni- ^ 
ficant cause of the behavior which prompted 
the disciplinary action, then any suspension 
or expulsion shall be reconsidered forthwith 
and further action with regard to placement 
of the child shall be considered and taken in 
accordance with, these regulations. In all 
other respects; neither the provisions of 
,.17,A. t 3 t 9 t 10 thereof relative to the imple- 
mentation of proposed placement actions in 
emergency s ituat ions , nor the aforegoing, 
shall affect the continuing effectiveness of 
any action properly taken in the disciplinary 
proceedings pursuant to Title 7, Section 304 
of the Education Article Public School Laws of 
Maryland, pending further action with regard to 
possible placement in a special education 
program in accordance with these regulations. 

17. Surrogate Parents (Draft Policy) 



I. Qualifications of Surrogate 
A person qualified as a surrogate 
parent * 

A. Is a citizen of the U.S. above the 
age of 21 

B. Has knowledge, skills, experience 
and/or training that ensures adequate 
j^fcretentat ion o^ the child 

c. Is a nonemployee of a public agency ^ 

involved. in the educational care of the t , S 
child n 

D. Is able to understand and speak in 
the language of the child 

E. Has noanterest that conflicts with 
the interest of the child he or she 
represents 

P. Holds a Maryland State Department 
of Education Surrogate Parent Certificate 



That the child is handicapped and that the 
handicapping condition was a significant 
cause of the behavior which prompted the dis- 
ciplinary, action, then any suspension or ex- 
pulsion shall be reconsidered forthwith; and 
further action with regard to placement of 
the child shall be considered and taken in 
accordance with these regulations. In all 
Other respects, neither the provisions of 
j^he State Board Bylaws relstive to the imple- 
mentation of proposed placement actions in 
emergency situations, nor the aforegoing, 
ahVli affect the continuing effectiveness of 
ant action properly taken in the disciplinary 
proceedings pursuant to Section 7-304 of the 
Education Article Public School Laws of 



Hairy land, pending further action with regard 
t<3 possible placement in a special education 
program in accordance with State Board of 
Education Bylaws (LA). 

V 



17. 



Surrogate Parents 



1. Each year between July 1 and 
September 15, the superintendent of schools 
shall notify m writing the established special 
education interest group* and the Montgomery 
County Public Schools staff of Section of 
the Education Articles and the Maryland State 
Department of Education guidelines regarding 
surrogate parents. Thi« notice shall include 
but not be liaited to: 



II. Duties of Surrogate Parents: 
•Jo duly represent a child in all 
matters relating to: 

A* Ident if ication 

B. Evaluation 

C, Educatonal placement 

(I D. The provision of a free appropriatt 
public education 



ai — Qualifi ca tion s o f a yjrrng a tf p*r^nr 

b) Duties of a surrogate parent w 

c) Selection and appointment procedures 

d) Time of appointment 

e) Compensation 

f) Removal 

g) Replacement 

h) Liabil ity ^ 

2. The due process section of the Access 
to Continuum Education (ACES) will be mmended 
to include t;he requirements and guidelines con- 
cerning parents. 

3. Individual citixens and public and/or 
private groups, as well as MCPS staff, shall 
make known to tJse aaaociate auperintendent for 
continuum education any s tfOTenX'tTJniead of a 
surrogate parent. 
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(u) Hat knowledge and skills that 
laaure adequate re present at ion of the child 

d) Nod employee tcqui rement s : Cos^ensation 

A person assigned as a surrogate nay not 
be an employee oi s pu^jfic agency which is 
involved in the education or care of the 
child. 

e) Responaibi lit les 

The surrogate parent may represent the 
child in all matters related to: 

(1) The identification, evaluation, and^ 
educational placement of the child 

(2) The provLSLon of a FATE to the child 
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III. Selection/Appointment Procedures: 

A. When a local superintendent of 
schools or a designee finds that a child 
may require special education and the child 
is a ward of the state or the child's parent 
or guardian is unknown or unavailable , that 
super l ntendent or a designee shall request 
in writing that the State Board appoint a 
surrogate parent to represent the child 

id the educational decision-making process. 

B. The request to the State Board 
shall include the child's name, date of 
birth, sex, domicile and residence, a 
statement explaining why the child meets 
the criteria for the appointment of a 
surrogate parent, document at ion of efforts^ 
made to locate the psrent if unknown, or 
the parent's present location if 
available, and the name and 
qualifications of a proposed surrogate 
parent deemed apprbpriat eijto represent 

the child in the educational 
decision-making process . 

C. The State Board shall appoint a 
surrogate parent within ten days after 
receipt of the initial request. 

D. If the SX^ta-Soard fin4# 'that 
the proposed surrogate parent is pot 
quslified to serve as defined in**these 
regulations, it shall request that the 
Local Board sake another nomination 
within five days or it say aelect and ' 
appoint one itself. Final selection 
shall be within ten days of a request by** 
the" Local Board. 

^ E. Any person aggrieved by a 
decision of the State Board with regard 
totthe selection and appointment of a 
surrogate parent may seek review of the 
decision in a court of competent 
jurisdiction. » ' 

IV. Time of Appointment: 
, Surrogate parents shall be appointed 
tcv serve unt 1 1 : 

A. The child's natural parents are 
available 

or 

B. Jhe child's natural parents are 
known « * 

or *> 

C. The child completes elementary 
or secondary programs 

or 

D. The child reaches the age of 21 



4. The asaociste superintendent for 
continuum education will convene a/atsff cc 
to verify the need. 



5. Students in need x>f surrogate parents 
will be made known to the state superintendent 
for instruction by the superintendent in 
accordance wilTh the prescribed procedures for 
selection and sppointment of surrogate parents. 



1 

TtZOJiL ( \ STATE * 

V. Training ok Surrogates: * 
All person* appointed by the Maryland 
m State Board of Education shall have the 

opportunity of being trained by the 
j Maryland State Department of Education, 

Diviaion of Special Education. This 
'training shall ensure that appointees art| 
knowledgeable in all areas relative to ^ 
P.L. 94-142 and specifically in the areas 
deemed as duties of a surrogate parent. A 
certificate of training shall be awarded 
by the Maryland State Department of * 
' Education. 

"VI. Compensation: 

All surrogate pareats shall be 
compensated in accordance with LEA ^ 
policies relating to consultants or part- 
time employees of that system. No 
surrogate parent shall be penalized or t 
suffer for loss of wages in accepting this 
assignment. 

,VII. Removal: 

.Persons appointed by the State Board 
of Education upon recotxnendat ion of the 
local superintendent of schools as 
^ surrogate parents may be terminated upon 

recommendation from the local superin- 
tendent or a designee to the Board when 
documented evidences indicate* incompet- 
ence, negligence, breach of fiduciary 
duties, conflict of interest, and/or 
violation of the Local Dismissal Code 
.regarding stsff firing. 1 



VIII. Repl acement : 

Request for replacement for persons 
who re sign, expire, and/ or are removed 
f roc the appoi nted pos 1 1 1 on as surrogate 
parent shall follow the procedure cited in 
this document in Section III, A through E. 
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CHAPTER 5 
EVALUATION AND PLACEMENT' 



I. Introduction 

The failure to providq Handicapped persons . with .an appropriate 
education frequently occurs as a result of misclassif ications and mis- 
placements, 1 The federal^ and stated legal frameworks establish 
procedures designed to ensure that children are not misclassif ied 
unnecessarily labeled as handicapped, or incorrectly placed based on 
inappropriate selection, administration, or interpretation of evalua- 
tion materials, ^> 

/ This chapter addresses MCPS 1 ^ documentation relating^ ta the evalua- 
^ tion and placement of handicapped children, } The specific areas 
analyzed include : 

Nondiscriminatory evaluation and testing materials 

^replacement evaluations 




aluations in native 
validation, use of 



Evaluation procedures , including per forming 
language or other mode of communication, 
trained personnel, use of IQ tests, administration of tests, use 
of a single procedure, use of a mul tidisciplinary team, scope of 
the evaluation, and psychological evaluations 

Placement procedures, including use of a variety of sources, 
documentation of materials used, and group decision making 

Reevaluations * 

Additional procedures for evaluating children with specific 
learning disabilities, including additional team members, criteria 
for determining the existence of specific learning disabilities, 
observation, and written reports 

II . Nondiscriminatory Evaluation and Testing Materials £ 



The federal legal framework specifies that resting and evaluation 
procedures must be selected and administer/*^ so as not to be racially 
or culturally discriminatory. 5 The state legal framework incorpo- 
rates these prohibitions and adds that tests may not discriminate on 
the basis of sex, language, or national origin. 6 




1. See Issues in the Classification of Children ! a report by the Project on 
Classification of Exceptional Children (Jossey-Bass) . 

2. The federal mandates are set out in Column 1 dn pages 5-5 through 5-18. 

3. The state mlandstes are set out in Column 2 on pages 5-5 through 5-18. 

4. The MCPS 1 documents are set ouf in GtfTumn 3 on pages 5-5 through 5-18. 

5. 45C.F.R. 121a. 530(b). See also HEW's regulations implementing Title VI of 
Che Civil Rights Act of 1964 (45C,F.R. Part *0). 

6s State Bylaw 1 13. 04. 01 . 05 A. 
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The Maryland State Department of Education (MSDE) has also prepared a 
comprehensive guide for conducting evaluations which satisfy federal/ 
st ate mandates J This guide* includes 14 suggestions on how to 
ensure that tests are nondiscriminatory, 

MCPS 1 general policy on Cfre Handicapped is set out in Board of 
Education Resolution 834-7SL 8 The resolution states that 
assessment instrument? will be appropriately adaptJp to the child's 
handicapping conditions, .age, socioeconomic states, and cultural 
background . There are two problems with this resolution . First , it 
is not sufficient lv comprehensive in that race \and sex are not 
included and no reference is made to the state guidelines . More 
importantly, regulations to publish Che policy statements and 
establish approved procedures were never developed. In addition ACES 
does not contain a reference to Board of Education Resolution 834-78. 

MCI^S procedures . with respect to psychological testing (MCPS 
Regulation 335-3) are consistent with federal and state mandates. 

Ill . Preplacement Evaluations 

The federal^ and state 10 legal frameworks provide that before any 
action is v taken with respect to , the initial placement of a 
handicapped child in a special education program a full and 
individual evaluation must be completed. The evaluation must satisfy 
criteria described below. (See Section IV.) 

ACES and Board of Education Resolution 834-78 generally ^ovide for 
preplacement evaluations. * However, whereas Resolution 84-78 stresses 
the individual nature of the evaluation, ACES simply states that an 
evaluation must be performed. 



IV. Evaluation ProgTfedures 

The federal legal framework^ includes minimum standards pertaining 
to the evaluation process. LEAs must, for example, 

A. Administer tests in the child 1 sanative language or other mode of 
communication 

B. Validate tests \ 
Ensure that tests are administered by trained personnel 
Refrain from, using TQ tests as the sole assessment instrument 




7. Guidelines^ for Protection in Evaluation. 

8. "Policy .*>n Education of Handicapped Children 11 Board of Educatioa 
Resolution 834-78 (December 5, 1978). See also MCPS Regulation 335v" 
pertaining to psychological 1 testing. 

9. 45C.P.R. 12U.531; 45C.P.R. 84.35(a), 

10. State Bylaw 13.04.01.05(c)(1) and (6). ,■ • / 

11. See ACES page 14. 

12. 45C.F t R. 121a. 532; 45C.F.R. 84.35(b). 
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E. Administer tests so that they assess what they are designed to 
assess rathter than a child 1 s impaired sensory, manual , or other * 
speaking skrils 

Use a multidisciplinary team to interpret th^ evaluations 

G. Ensure £hat *the evaluation is sufficiently comprehensive 

H. Refrain from conducting psychological tests if the parent refuses 
to consent 13 

The state legal framework^ generally incorporates the federal 
standards and contains comprehensive guidelines or suggestions on 
"how to" implement the policies^ * 




MCPS 1 policy appears in Board of Education Kesolutia?r-834-78. The 
policy addressA, in cursory form, the following critferia set out in 
the federal aiB state legal frameworks: native language or other 
mode of conmuftication criteria, use of IQ as sole assessment 
instrument, and use of a multidisciplinary team. ACES addresses the 
use of a multidisciplinary team. However, ACES makes no reference to 
the other criteria and does not reference the state guidelines. No 
MCPS documentation was located concerning the remaining criteria, 
i.e., validation, use of trained personnel to administer the tests, 
administration of tests, and scope of the assessment. With respect 
to psychological testing, MCPS' Regulation 33£-3 contains standards 
for validation' and administratis by trained personnel. MCPS 1 
procedure of permitting the due process hear ing examiner to overrule 
a parent's objectives to psychological testing may be inconsistent 
with federal law, depending on OE's interpertation. MCPS should seek 
written clarification of this policy. 

Ifi summary, MCPS 1 documents pertaining to evaluation are not 
sufficiently comprehensive; and where policy exists, it is not widely 
' disseminated in documents that reach the appropriate school level 
personnel. 

V. P lacement Procedures 

The federal^ and state^ legal frameworks include minimum 
standards concerning the placement of handicapped children . These 
8tandard8 r include f _ ' " ____ 



A. The use of a variety of sources 

B. 9 The documentation and careful consideration of materials us?d 

C. Group decision making 

D. Decisions consistent with least restrictive environment standards 

I 



13. Secti^xx 439 of the General Education Provisions Act, 

14. State Bylaw ll.0A.01.05C and 13.04.01.06C. 

15. 45C.F.R. 121. a. 533 and 45C.F.R. 84.35(c). . 

16. State Bylaw 13.04.01.05 and .06.* 



MCPS 1 procedures pertaining to placement set out in Board ^of 
Education Resolution 834-78 and in ACES* are generally consistent with 
federal and state mandates. However, the presentation is not 
sufficiently comprehensive. For example, the federal standard 
y~ concerning the use of a variety of sources states that the LEA must 
use a variety of sources, including aptitude and achievement tests, 
teacher recommendations, physical condition, social and cultural 
background, and adaptive behavior. MCPS 1 policy or procedures do not 
mention any of these . sour ces . 

VI. Reevaluat ion 

The federal 17 and state 18 legal fraiheworks generally provide that 
LEAs must insure that an evaluation of a handicapped child is 
conducted every three years or more frequently if conditions warrant 
or if the parent or teacher requests a reevaluation. 

The MCPS 1 policy, as set out in Board of Education Resolution 834-78, 
is consistent with the federal and state mandates. The policy does 
not , however, appeal in ACES . 

VII . Additional Procedures for Evaluating Children with Specific Learning 
Disabilities 

On December 2$, 1977, BEH published in the Federal Register 

amendments to the Part B of EHA regulations which added procedures 
for evaluating children with specific learning dis abi 1 ities . 19 The 
procedures include: 

A. Provision for additional team members 



B. Criteria for determining the existence .of specific learning 
disabilities ^ 

C. Observation ^ — — 



D. Written reports 

No state poj^ic^ incpr porating these provisions was identified. 
Similarly, no documents issued by MCPS were identified. 




17. 45C.F.R. 121a. 534 and 45C.F.R. 84.35(d)*. 
4^— 1978 State Plan. 



19. 42FR65082 (December 29, 1977),. The following sections were added to 
Title -45 of C.F^R. : 121a. 540- . 544. 



These charts have been excerpted from various documents and reflect the numbering and outlining used in rtiose sources. In 
editorial changeswer* made or sections paraphasia from the sources. > r > 
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i . Nondiscriminatory Evaluation and 

Testing Materials U5C.F.R. 1 21a. 53 # 0(b)) 

Testing and evaluation materials and 
procedures used for the purposes of eval- 
uation and.placement of handicapped children 
must be selected and administered so as not 
to be racially or culturally discriminatory. 
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1 . Nondiscriminatory Evaluation and 
Testing Matriala 

In sddicion to prohibiting the use of 
racially and cultural ly ^discriminatory . 
tests , state policy prohibits discr iai na- 
tion on the 'basis of sex? language, and 
national origin (State Guidelines at page 16; 
see also 1978 Maryland Amende)* Annual Program 

• and State Bylaw 1 3 . 01 .'05A) . 

Below are further guidea to consider 
in selecting nondiscriminatory tes ts: 

1. Do not use a standard test * 
"battery for every child. Desi'gn each 

battery to the chrld considering the 
information needed and the uniqueness 
of each ctAld. 

2. Cross validate the data 
using a* different method, for 

col lec ting the information. Check 
the data by Rising a different method 
and see if the results agree. 

3. Be aware of and respect the 
limits of the test or procedure being 
used. 

* 4. Within the multidisciplinary 
evaluation team, avoid "group think 
and "closed set" phenomena. , Invite •• 
open analysis . » 

5. Set aside for the team to » 
consider overtly the question of 
possible discrimination. * 

6. Make decisions toward , the 
less restrictive environment. If a 
mistake is made, make it toward the , 
Mesa restrictive environment. 

7. If there is a question or \ t»» 
concern which cannot be answered 

within the team, seek advice from 
someonm^with more experience. 

8. Keep, abreast of the current , ^ 
research and literature on non- 
discriminatory testing. - 

Become knowledgeable an^ * * 
proficient in using different tests 
a~id procedures so thafr the pro- 
cedures can be tailored A. the child, 
not the child to the procedures* 



1. % Nondiscriminstorv Evaluation and * • 

TestifTg Materials * ~ 

. Assessment instruments will be sppr-o- 
prismy .adapted to the child's handicapping 
conditions, age, snd socioeconomic and cultural 
background. , (Board of Education Resolution 
834-78 "Policy on Education of Handicapped 
Children," December 5, 1978.) See also MCPS 
Regulstion 335-3 pertsining to psychologi csl 
-testing. » 
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2. Prcplaceasent Evaluation* 

Before any action it taken with re- 
apect to the initial placement of a 
handicapped child in a special education 
program, a full and, individual evaluation 
of the chiHd's educational needs Bust be 
conducted in accordance with the require- 
ments of Section 121a. 532 (45C*F.R. >21a.531). 

A recipient that operates a public 
elemJentary or secondary education program 
shayil conduct an evaluation of any person 
who, because of handicap, needs or is 
believed to need special education or 
related services before taking any action 
with respect to the initial placement of 
the person in a regular or special educa- 
tion program and any subsequent significant 
change in placement 45C.P.R. 44.35(a). 



10. Include in the report a 
description of any concerns or 
problems encountered during the 
evaluation process. 4| 

11. Make evaluation decisions 
base,d on the child's needs, not 
administrative or program convenience. 

12. Avoid thinking only in terms' 
of tests. Think in terms of 
aaaessing, measuring. 

13. Examiners should be aware of 
the biasing effect which may be 
'introduced in the asa essment 

process. The most unbiased 
instrument can be made discriminatory 
by simple misuse. 

14. Do not use a test or 
procedure unless the evaludbor ia 
professionally comfortable with it 



A 



2. 



Preplacement Evaluationa 



\ 



The LEA must provide an appropriate 
educational assessment for all children 
identified through established screening 
procedues as potentially in need of special 
education programs 1 13 . 04 . 01 . 05C( 1 ) ) . 

AH students, %s part of their pre- 
placement evaluation, shall receive a 
full and individual educational evaluation. 
It is during this phase of the evaluatron 
that the child's educational needs are 
identified. Not all handicapped students 
are in need of special educational services. 
The evaluation team must identify special 
educational needs, if any, of the student 

Any assessment may be waived if a 
comparable assessment, in the opinion of 
the Admission, Review, and Diamiassl 
Committee, has been completed during the 
six months before the time of the 
scheduled school assessment and made 
available to the school, provided the 
parents and local education agency have 
agreed to^the waiver ( 1 3 . 04 . 01 . 05C( 6) ) . 



1 

epAa 



2. Preodacgpcnt Evaluationa 

— ^ 

Appropriate educational and other 
assessments will be conducted to ^tertiot 
whether a child is in need of special education 
aervices and to ^ievelop an IEP for each child. 
Written and informed v Cona«nfc wi 1 1 be obtained 
before, a child auspected of being handicapped 
wi 11 be evaluated (ACES). 



/ 
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3. Evaluation Procedorea U5C.F.E. 121a. 532 
and 45C.F.k\ 84.35(b)) 



a) lative Language or Other Mode of 

Co— unic t ion 
k 

Testa and other evaluation aiaterials 
■uat be provided and administered in the 
child's native language or other ao3e of 
cowjnicat 1 oo unless it is clearly not 
feasible to do so. 
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3. Evaluation Procedures 



\ 

> 3- 



f a) Jtative Language or Other Mode of 

Coppunic t ion 

The appropriate educational assess- 
ment nust be in rhe child's primary 
language ( 1 3 . 04 . 0 1 . 0Sc( 1 ) ) . 

T^e following checklist for ensuring 
compliance is set out at page $5 of the 
State Guidelines': 

(1) Primary Language 

(a) What language is predominantly 
spoken in the pupil's home? 

(b) Does the pupil need a translator? 

(2) Speech 

(a) Is the pupil's speech 
int elligiable^ 

(b) If not, how does he or she 
communicate/ reapond? 

(3) Hearing, 1*^ * 

(a) Does the pupil have a hearing 
impairment sufficient to interfere with 
understanding the teat directions? 

(b) If so, what meana of 
communication can be used? 

(4) How mature is the pupil 'a* under- 
standing and us^ o^ language, i.e., 
syntactical functions and vocabulary > 
meanings? 

(5) Vision 

(a) Does the pupil have a visual 
impairment levere enough to interfere with 
understanding of teat directiona and 
responding to test materials? ^ 

(b) If so, what adjustments need tot 
be made? ^ 

(6) Hand Use 

ta) Doea the pupil have aufficient 
control of his or her hands to manipulate 
teat items that must tie moved? 

(b) If not, what adjustments need to 
be made? ' 

(ZJ Head and Postural Control 

(a) la the pupil able to maintain a 
reaaonably upright aitting/body position 
and head poaition? 

(b) If not, what adjustments need to 
b. made? 



.LOCAL ^_ 

Evaluation Procedures (See generally MCPS 
Regulation 340*3 pertaining to atudent 
testing and 335-3 pertaining to psycho- 
logical testing.) 

a ) Native Language or Othej Mode of 
Communiction 



Assessment will be administered in the 
child's primary language. Interpreter will 
be provided in the child's primary language, 
or in sign language when necessary, throughout 
all phasea of the evaluation proceaa (Board of 
Education Rea'olution 8340-78 "Policy on 
Education of -"Handicapped Children). 
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b) Validation 

t 

Teata and other evaluation materiala • 
must s be validated for the specific purposes 
for wlTiph they are used. 

c ) Trained Personnel * 9 

' Testa and other evaluation matemals 
must be administered by trained V ersC)nne ^ 
in conformance with the instructions pro* 
vided by their producer. 



r 



S 



d) Uae of IQ Teata 



Teata and other evaluation materials, 
include * those tailored to' assess specific 
sreaa of educational need and not merely * 
thoa,e which are designed to' provide a 
aingle general intelligence quotient. . 

* • " * ? 
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(ff) Sociocv/ltural and Experience 
Background . 

Haa the pupil been in an environment 
where he or ahe My' not have had # 
experience with activities like those used* 
in the tetrt itesas?* 1 



b) Validation 



(A lengthy discussion of validation 
appears at page's "27-31 of the State 
Guidelines. ) - » 

c) TraVned Personnel 1 

Try? test user must be knowledgeable 
about the test or procedure. If the teat 
is standardized and the uae^ elects to 
violate standardization, this should be 
clearly reported along with an explana- 
tion. The test user should understand the 
effect«this destandardizat ion may have 
upon the/child's performance. Using ahort 
focms of tests, as is often done with the 
^WISOR for example, changes not only 
standardization but the reliability and' 
validity also. The decisions made based 
upon this violation of standardization 
Jjhould be guarded; and cfoss validation of 
data should be sought, using a different 
methodology. » % 

there are times, also when standard- 
ization procedures will be violated un- 
intentionally. These instances should., 
also be r&Dorted and taken' into* cgn - 
siderafciqji in decision making. Inter- 
ruptions', poor lighting, development of 
poor rapport between testeY and testee are 
just a few possible examples (State 
Guidelines on p. 32). . * 




d) Usg of, IQ Testa 

(See Point h) below.) 



b) Vsl idst ion 

Psythological teata must be validated 

(MCPS Regulation*335-3). 



, c) Trained'Peraonnel 

Only qualified peraona can adanniater 
paychologi>al \eata (MCPS Regulation 335-3). 



d) Uae of IQ Teata 

(gee Point f ) below. ) 



iOi 
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e) A^inist rat ion of Teats 



Tests are. selected and administered 
so as belt to ensure that when a test is 
adsumstered to a .child with impaired 
sensory, Manual*, or speaking skills, the 
test results accurately reflect the child's 
aptitude or achievement level or whatever 
other factors the te*t purports to measure, 
rather than reflecting the dhild's impaired 
sensory, nanu*al , or speaking skills (except 
where those skills are the factors which the 
t4st purports to aeasure). 



f ) Bar Against Use of Single Procedure 

No single procedure say be used as the 
sole criterion for determining an appro- 
priate educational program for a child. 

g) Multidisc lpl mar^y Team 

The evaluation must be made by a multi- 
disciplinary team or group ( of persons, 
including at least one teacher or other 
specialist with knowledge* in the area of 
Suspected disability. 



* 
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e ) Administration of Tests 

If a child has an impairment and there 
is a need , to* evaluate his/her cognitive 
functioning, care must be taken that the 
test of procedure chosen does not pena 1 i ze 
the child for hisAher impairment. If 
tfiese considerations are not at tended to, 
the resultant estimate may be more a 
reflection of his/her impairment rather 
t han* cogni 1 1 ve f unc t i om ng . One exampie 1 s 
asking a child with a speech impairment to 
respond orally to an assessment of reading 
achievement, i.e., WRAT reading Subtest. 
Another example is. the # oral administration 
of a vocabulary test to a hearing impaired 
child. The same reasoning wou^d apply to 
the child with other impairments, sucH as 
manual impairment. This *s precisely why 
it is essential' to know the status <Sf the 
child in these areas as a prerequisite to 
any further testing. . 

f ) Bar Against Use of Single Procedure 
(See Point h) Below. ) 



g) Muitidisciplipary Team ( 13.04 . 01 . 06C) 

( 1 ) 'Each local education agency shall 
maintain an Admission, Review, v and Dismissal v 
Cotnmi t tee or cotmi t tees , which serves witfi 
the authority of the local Superintendent of 
schools and i s composed of the following: 

(a) A chairperson designated by the 
local superint endent 

(b) Individuals jsho are familiar with 
the\hi 1 d' s 'current level of functioning 
(these individuals shall include a special 
educator and interdisciplinary ppfsonnel 

from the local education agency and the ♦ 
local health department) and otherpublic 
agencies, as "Appropriate 

(c) Others as deemed appropriate^ 
su<;h as indivt<Vjaf&*expected to be com* 

(jel i^verers of di r"**ct service to the student 



LOCAL* 

<w ^~. : 

e), Administration of Teats 



f ) Bar Against Use of Single Procedure 

No single assessment result will be used 
to determine pi acement^@fciard of /Edticat ion „ 
Resolution 8V»-78). 

g) Mu 1 tidi scipl insry Team 

Composition consistent with stste lsw (see 
Elementary ACES at page 17). 



\ 
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(2) If * student it currently being 
served in a nonpublic school or state 
funded or operated institution, re pre sen- 
tatives froa' that program shall be invited 
to provide information relating to the 
student's educational needs. These repre-f 
sentatives shall be informed ten calendar 
days before scheduled meetings. 

(3) The responsibilities of the com- 
mittee or committees shall be as follows: 

U) Referral _ 

To receive referrals for special 
education services within 30 calendar days 
of the completion of the assessment > 

(b) Placement 

i) To determine all special educa- 
tion level placements within the local 
school system 

n) To recommend 'all nonpublic 
tuition placements' to the State Department 
of Education in accord dticc with Section P, 
below # 

* in) To designate individual-* who 
will be responsible for developing the 
individualized education program" within 30 
calendar days of the committee placement 
decision t 

iv) To approve the individualized 
education program / r j 

*v) To consider the^JJogistics of 
transporting the student to the program 
when considering appropriate placements 

(c) Review 

i)^ To review pupil progress based 
upon the indi vidua 1 i zed education program 
in accordance with Section (d) below * 

li) To recommend modifications in 
the individualized education program, as 
necessary ^ 

lii) To recommend dismissal from 
special education program, if appropriate, 

iv) To review pupil placement deci- 
sions in cases where information not pre- 
viously available is* presented to the ARD 
Committee* 

(4) Parents or guardians, and stu- 
dents as appropriate, shsll be informed in 
writing in their ' primary mode of communi- 
cation of their rights with respect to 
each of the following functions and 
responsibilities of the Admission, Review, 
and Dismissal Committee. 
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h) Scope of Assessment \ 

- * 

The chjld must be Assessed in all areas! 
related to the suspected disability, includ- 
ing^ where appropriate, health, vision, hear- 
social and emotioyl status, general 
' lgence ,• academic performance, communi- 
tatus,'and motor abilities. 
Comment . Children who have a speech 



impairment as their primary handicap may 
not need a complete battery of assessments, 
e -g«» psychological, physical, or adaptive 
behavior. However, qualified speech- 
language "pathologist tfttild (1) evaluate 
each speech impaired child using procedure* 
that are appropriate for the diagnosis and 
appraisal of speech and language and 
(2) where necessary, make referrals for 
additional assessments needed to make an' 
appropriate placement decision. , 
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(5) The local education agency shall — 
develop procedures for: 

(a) Informing the parents or guardians 
in writing when the ch,ild is referred to 

[the Admission, Review/ rfnd Dismissal 
■Committee at least ten calendar days- 
before the meeting 

(b) Securing vri.tten permission 
befdre assessment is initiated 

(c) Informing parents or guardians of 
the assessment results and the ■ poss ibi 1 i ty ^ 

* of a special education program placement^ 

(H) Obtaining written permission for 
placement and for reporting this placement 

r to the Sta^e Department of Education 

( e ) Informing parents of the review 
schedules and process 
* w ( f ) Reviewing by the Admission, 
Review^ and Dismissal Committee of 
information not previously available to 
the commi ttee , ' 

h) Scope of Assessment 

(I) The local education agency shall 
' provide an appropr iate education assess- 
ment in the child's primary language for 
all children identified through established 
screening procedures as' potentially in 
need of spec i a 1 educ at ion programs , This 
assessment shal 1* coifsist of reading, math 

■ „ spelling, written and oral language, and 

perceptual motor functioning, as appropriate. 

(2) The following assessments shall be 
provided in addition to the required educa- 
tional assessment as appropriate: 

(a) An assessment of cognitive factors 
shall include one or more of the following: 
psychological, speech or language, or both, 
as appropnate^land ahall be administered 

by a professional certified in the specialty 
area by the State Department of Education. 

( b ) An assessment of emot ional factors 
shall include one or more of the following: 
a psychiatric evaluation b} a licensed 
psychiatrist, an, evalfeikgurt by a certified 
or licensed frtychol ogwip, or a State 
Department* of Education certified school 
psychologist . 

* (c) An assessment of physical factors 
shall include one or more of tty; following 
a- appropriate: medical , oph t ha lomo logical , 
audiological , and neurological. They shajM 
be administered by individuals licensed jn 
the respective specialty areas. 



•LOCAL 



ms 

h) Scope <o_f Assessment^ 

9 

Appropriate ,educat ional and other assess- 
ments will be^ conducted to determine whether a 
child is in need of tRecial educational 
services and to develop his/her IEP (Board of 
Educat^6n Resolution 834-78)- , 
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(3) Each assessment report shall 
include, in addition Co any Meters 
require^ by federal regulatiSn: 

(a) A description of behaviors which 
establishes. Che existence of a handicap- 
ping condition, 

(b) ± statement vhich describe**, in 
Cents of special education services _ 
needed, Che child's performance aa ic 
deviated frost developsienCal milestones 
and/or general education objeccives, as 
appropriate 

(c) A statement of criteria used; Co 
establish Che deviation of Che child's 
behaviors from Choae of nonhandicapped age 
mates which establishes che eligibility \ * 
for special educational services and Che 
cricena used Co make determinations. 

(d) The signature of Che individual 
who has conducced the aasessmenC 

(4) The results of Ch*e assessment 
shall be written and shall -include t 
patterns of developcnenC , learning, and # 
behavior, as well as academic achievement. 

(5) The assessment information is 
used by Che Admission, Review, and % 
Diamissal (ARD) Committee in carrying ouC 
its responsibilities for Che deCerminaCion 
of program placement. 

' All individuals w^, have been referred 
from screening, as having possible special 
education service needs, shall receive a 
full and individual assessment of Cheir 
educational needs. 

In addicion Co chis educational 
assessment, every individual being eval- 
uated will also receive an assessment of 
one or more of Che following; Cheir 
cognitive functioning, Cheir social/ J 
emotional functioning, or Cheir physical 
functioning. 

During iniCial screening Che student 
will have received an evaluation of 
hia/her vision, hearing, and motor 
functioning. In addicion, thjs screening 
information should also include 1 daCa on 
developmental history and inner, recep- 
Cive, and expressive Language skills. If 
Chis data* is not available, Che ARD 
Committee should make arrangements Co 
obtain t thia data and make it available Co 
Che evaluation team. 

i 
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Where the results of screening indi- 
cate the possibility of a handicapping 
condition, then a full assessment as 
describe^ inthc byfaw is required. These 
assessments mutt be completed within 45 
days of the referral. 

In all cases the child who is 
assessed suit receive s full snd individual 
educational evaluation. Areas of 
evaluation should include the child's 
progress in specific skill areas, achieve- 
ment in subject areas, ^earning style, snd 
academic strengths snd weaknesses. Where 
a child's handicaps sake standard educa- 
tional assessments impossible or inappro- 
priate, such as with SPH children, then 
other procedures are to be used, such as 
developmental aeasures. 

•v In addition to the educational assess- 
ment. , the child will recieve an evaluation 
of his/her cognitive, emotional, and/or 
physical functioning. At least one of 
these will be done and more than one if 
appropriate. "It is important to note that 
the bylaw does not require a standard 
battery of tests. 'As a matter of fact, 
this is highly- discouraged. Ht^a^di tion , 
the bylsw does not require that a pmycho- • 
logical assessment be conducted' in ami 
cases. The psychological assessment should 
be given, as appropriate, to determine 
eligibility and/or program planning needs. 

It is important to remember that 
evaluations of a child's cognitive, emo- 
**tional, and physical functioning must be 
\onducted by certified and/or licensed 
peraonmfel as appropriate (State Guidelines 
st p, ^). 

The purpose of the evaluation is two* 
fold: to establish eligibility for special 
education services and to identify the 
special services needed by the child. Jhe 
report should be sufficiently comprehensive 
to estsblish eligibility snd to identify 
possible appropriate long- and short-range 
objectives, giving direction to the 
teacher(s) in meeting the educational- 
needs of the child. 

Maryland Bylaw 13.04.01 explicitly 
requires that the written evaluation report 
contain certain statements. The first of 
these is s statement describing the 
behaviors which establish the existence of 
a handicapping condition. 




STATE 

It it important Co realise that 
labels, although necessary for reporting 
S5IS fores, are not directly helpful in 
educational planning. Much more important 
and eore helpful in educational planning 
are descriptive statements of behaviors 
which establish the handicapping condition. 

The second type of required statement 
asks for a delineation of the types of 
special educational services which are 
needed, as they relate to the child's 
performance and his/her delation from 
* developmental and/or general educational 
objectives. 

The third statement asks that the 
criteria used in establishing the devia- 
tion be specified. These statements might 
simply be identification of the test or 

* evaluation procedures used. 

Although the format of the written 
report remains flexible, it is mandated 
that the report address the child's 
patterns of development, learning, and 
behavior, as well as" academic achievement. 

Patterns of development should be 
available from the screening data, or the 
child's developmental history can be 
obtained by the school nurse from the 
parent(s) and combined with data from the 
child's education history. < 

Patterns of learning rerers to* the 
individual's characteristic mode of 
functioning. Even though there are^ rules 
of learning which afyly to all of us, each 
of us has our own characteristic ways or 
preferred nodes of learning. It's the 
same for behavior. The evaluator is not 
restricted to any one ttfeory or model. The 
information needed concerns the behavior 
and learning approaches used by the indivi- 
dual being evaluated. • 
* It is the responsibility of the ARD 
' Committee to insure that the evaluation 
data and reports are well documented and 
carefully considered. In addition to the 
' usual scrutiny of the data, the ARD 

Committee should look critically for weak 

* areas in the evaluation, examine the child 

* Evaluation Planning Sheet, and complete 
the ARD Chairpersons 1 ' Checklist Cuide. 



room, ; 

c) Group Decu 100 Mailing 

In interpreting evaluation data and rn 
making placemenC decisions, LEA* must 
insure that Che placemenC decision it Bade 
by a group of persons, including persons 
knowledgeable about tbe child, Che Meaning 
mi Che evaluation daCs, and che placement 

Opt LOOS . 

d) Decisions Consistent With LRE Rules 



. STATE 



c) Group Decision Making 
(See Point 2.g) above. ) 



LOCAL 

c) Group Decision flaking 
(See PoinC 2. g) above.) 



d) Decisions Consistent With LRE Rules 



d) Decisions Consistent With LRE Rules 



LEA* Bust ensure that placement deci- 
sions are made in conformity with Che 
lease restrictive environment rules. 



e) Development of Igp 

If a determination is *a<& ChaC a 
child is handicapped and needs special 
• ducat loo and relaCed 'services , an indi- 
vidualised education program must be 
developed for the child. 

l ) Psychological f citing 

• * No student shall be required, aa pare 

. of any applicable program, e.g., ParC B of 

EHA, Co submit Co psychiatric examination, 
CeaCing, or treatment or psychological ex- 
amination, CeaCing, or treatmenC in which Che 
primary purpose is Co reveal information 
concerning stental and psychological problems 
potentially embarrassing Co Che sCudenC or ^ 
his family lSec,ti on' 4 39(b) of GEPA, as added 
by P.L. S5-561). - * 

* 

4. Placement Procedures (45C.F.R. 121a. 533 

and 45C.P.R. 84.35(c)) 
t 

: a) Variety of Sources 

In interpreting evaluation daCa and in 
making placement decisions, LEAs muat draw 
upon information from a variety of sources, 
including aptitude and achievement Xes^ f 
teacher recommends C ions , physicsl condition, v 
social or cultural background, and adaptive 
behavior . 

b) Documentation and Careful Considers- 
rton of Material! Used 

O In interpreting evaluation data and in 

1^1^(7 ^ ynaking placemenC decisions, LEAs must insure 



e) Development of IEP 
See Chapter 8.) 



e) Development of IEP 
See Chapter 8. ) 



) Psychological Testing 



Plsccment Procedures 

(See above under PoinC 2.g) for appli-' 
cable secCions of Stste Bylaw) 



In Che ARD meeting, where Che placemenC 
decision is made, it is imperaCive ChaC 
Che ARD Committee include aC least one 
person who has knowledge of Che evaluation 
data, noC just Che report or scopes. A 
member of the evaluation team wduld besC 
perform this function. Optimally Che 
individual who adai ni stered^ the evaluation 
should participate. , 

In addicion, a person knowledgeable 
about Che child must be included. The 
parents could fill this role, buC Cheir 
part icipst ion-on Che ARD team is NOV 



i ) Psychological Testing 

Testing may Cake place only after infora 
consent has been obCained (MCPS Regulacion 
335-3). NoCe inCerviews wich MCPS staff in- 
dicate ChaC where parenC refuses consenC due 
process hearing officer can overrule and 
require ChaC CeaCing be completed. 



4. Placement Procedures 



a) Variety of Source* 

No single asaesamenC resulc will be used 
Co determine placemenC (Board of Education 
ResoluCion 834-78 sec also memorandum from tbe 

superintendent Co school principals) . 

b ) DocumenCacion and Careful Conaidare- 
Cion of Material! Uaed 

Records from SARD MeeCings are kept for 
iach sCudenC discussed Cone act of records for 
principal's file and a second seC for student's 

file* ACES on p., 12. ■ 
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that imfvrmstion obtained frost all sources 
is*dooameoked and carefully considered. 
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required by the bylaw. Parents would 
certainly' M be knowledgeable about the 
child." The child's classroom teachers 
can alao be a valuable aid in the 
.placement decision. They, sore than 
anyone, have a consistent sample of the 
child's school behavior and should be 
included on the ARD Cossiittee when making 
s placement decision. 
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5. Reevslustion (45C.F.R. 121s. 534 snd 
45C.P.R. 84.35(d)) 

s) Review of IEP 

LEAs Bust ensure thst each handicapped 
child's ftp is reviewed (see chapter on XEPs). 



Reevslustion 



- t* 

s) Review of IEP 



(See chspter on IEP.) 



Reevaluat ion 



s) Review of IEP 

(See chspter on IEP. J 



b) Tn 



LEAs aust ensure thst an evsluation of^he 
child is conducted every three yesrs or more 
frequently if conditions wsrrsnt or if the 
child's psrent or* tescher requests an 
evalust i on. 



b) Timeframes * 

197,8 Maryland, Amended Annual Program Plan 
repeats language of Part 4 B of ERA Regulation. 



b) Timeframes 

-i 

Evaluation snd reevslustion will take 
olsce within the legally prescribed time- 
frame. Reeval uatuons will be conducted 
sooner than Regally specified if necessary 
(Board of Education Resolution 834-78). 
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6. Additional Procedures for Evaluating 
Chi ldren^ wi th Specific Learning » 
Diaabil itief 1 

s) Additional Team Members 
U5C.P.R. 121s. 540) 

' Each LEA must include on the multi- * 
disciplinary tesm, in addition to the 
members msndsted by the genersl rules, the 
following persons: 

The child's regular teacher; or if the 
child does not have a regular tescher, a 
regular classroom' teacher qualified to 
teach a child of hia or her age*; or for a 
child of less than school age, an 
individual qualified by. the state 
educational agency to teash a child of his 
or her age; snd at least one person 
qualified to conduct individual diagnostic 
examinations of chil'dren, sucfi as a school 
pay eulogist , -speech- language pathologist, 
or remedial reading teacher. 
* It ia the "position of the Office of 
Education that when evaluating children 
suspected of having a-apecific learning 
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disability, where as appropriate licensed, 
certified, or approved learning disability 
teacher or specialist is available, either 
in tbe local education agency, through an - 

\ intermediate education agency, or other 
formal agreement structure, he/sh^ should 
serve on the mul t idi sc 1 pi i nar y evaluation 
teas) in meeting the requirement of 
Section l21«:S23(e). Clearly these 
teachers or specialists would have "... 
knowledge in the area of suspected 

• disability." 

r b) Criteria for Determining the Existence 
of Specific Learning Disabilities 
U5C.P.R. 121a. 541) 

"A <^am may determine that a child has 
a specific learning disability if: 

ii) The child does not achieve commen- 
surate with his or her age and ability 
levels in one or more of the areas iLSted 
in Paragraph a)(2) of this section, when 
provided with learning experience 
appropriate for the child's age and , 
ability levels. J 

(2) The team finds that a child /as a 
severe discrepancy between achievement and 
intellectual ability in one or more of the 
following areas: 

(i) Ora 1 , express i on 
' ( n ) Listening comprehension 

(m) Written expression 

dv) y Basic reading skill 
^(v) / Reading comprehension 

(vi) Mathemat ics^calcolat ion 

(vn) Mathematics reasoning 

The team may not identify a chili as 
having a specific learning disability if 
the severe discrepancy between ability and 1 
achievement is primarily the resuljf of: 

(1) A visual, hearing or motor 
handicap 

(2) Mental retardation 1 

(3) Emotional disturbance * 
(4/ Environmental, cultural, or 

economic disadvantage 

I 
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b) Criteria for Determining the Existence b) Criteria for Determining the Existence 

of Specific Learning Disabilities of Specific Learning Disabilities 
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c) Observation UiC.f.R. 121a. *42) 



(1) AC least oae team member other than 
the child's regular teacher shall observe 
Che child's academic^ performance ia the 

'regular classroom getting. 

(2) la Che case of a child* of less Chan 
school age or out of school, a ceasi member 
shall observe the child ia an environment 
appropriate for a child of the aga. 

d) Written Report USCF.R. 121a. 54*) 

The tea^shall prepare a. written report 
of the results of the evaluation. The 
report must i delude a statement of.^ 

(1) Whether the child has a specific 
learning disability 

(2) The basis for making the determination 

(3) The relevant behavior noted during 
bservation of cbe child 

r (A) The relationship of the behavior to 
child's academe functioning 

(5) The educational relevant medical 
findings, if any * 

(6) Whether there is a severe discrepancy 
between achievement and ability which is 

not correctable without special education 
and related services 

(7) The determination of the teas con- 
cerning the effects of environmental, cul- 
tural, or economic disadvantage f 

Each team member shall certify in writing 
whether the report reflects his or her 
conclusion. If it does not reflect his or 
her conclusion, the team aember must submit 
a separate statement presenting his or her 
conclusion. , 
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CHAPTER 6 



EXCESS -COSTS, SUPPLANTING , COMPARABILITY, AND PROGRAM OPTIONS , 

*I. Overview" of Legal Mandates 1 

To receive assistance under Part B of EHA, LEAs must make three 
.interrelated assurances concerning the equitable provision of services 
to handicapped .children;. First, LEAs must maintain adequate records 
demonstrating that- handicapped children are receiving, the same level 
of state and. local "base 11 funds' provided to nonhand^capped children 
(excess cost) 2 and that the level of . commitment with respect to the 
provision of particular services is" being, maintained 
(supplanting). 3 Second, LEAs must assure that handicapped children 
receiving " assistance under EHA are provided services that are 
comparable to services provided to similarly situated haityicapped 
children not receiving assistance under EHA (cpmparability) . 
Finally, handicapped children must receive the same range of program 
, options provided to nonhandiqapped children (program options ) . 

Stat(T law reiterates the obligation to treat handicapped students in 
the same fashion iUtreats nonhandicapped students with respect to the 
provision of classrooms and facilities.^ „ 

II . Analysis of MCPS Policy 7 

8 

MCPS' practice is* 1 to provide comparable services to all children. 
Notwithstanding this general statement, absent an. in-depth review of 
the I4CPS system, it is. impossible to determine whether the county's 
records are adequate 9 and whether they demonstrate compliance with 
Part B. of EHA and Section 504* A recent review by SEA indicates 
compli ance . ^ 
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1. The federal mandates are set out in Column 1 on page 6-2. The state 
mandates are set put in Column 2 on page 6-2. 

2. 45C.F.R. 121a. 229 and 121a. 183. 

3. 45CF.R. 121a. 230. 

4. 45C.F.R. 121a. 231. 

5. 45C.F.R. 121a. 305. See also 45C.F.R. 84.33 (a) and 84.37 and' 84.34 U). 

6. State Bylaw 13. 04.01. 04G. 

7. Local documents are set out in Column 3 on page 6-2. 

8. 1979 LEA Application. \ 

9. Records are kept in Accordance with the procedure set out in MCPS 
Regulation 210-1 (August 8, 1973). \ 

10. State Review Findings on pages 8-10. \ 
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These chart! have been excerpted from various documents* and reflect. the numbering and outlining used in*tlwae source*. In some cuei »inor 
editorial changes were made or gectioot par sphased H rote the sources. 

'% Excess Coats, Supplanting, Comparability, and Program Option Provisions 



FEDERAL 



STATE 



LOCAL 



LEAs exist, assure the SEA that Part B of 
EHA funds will pay for the excess cost9 of 
programs for handicapped students 
U5C.F.R. I2la.229). Each LEA must maintain 
adequate records to show that it has met the 
excess costs requirement (45C.F.R. 121 .a. 1 83(b )) . 

L£As must also assure the SEA that Part B 
of ERA funds will be used to supplement, 
not supplant, state and local funds 
expanded for the education of handicapped 
students (45C.F.R. 121a. 230). «. ' ft 

Furthermore, LEAs may not use Part B 
of EHA funds unless the LEA u9es state and 
local funds to provide services to handi- 
capped children receiving Part B of EHA 
assistance which, taken as a whole, are at 
least comparable to services provided to 
other handicapped children in that LEA. ^ 
LEAs must maintain adequate records 
demonstrating compliance with this 
provision (45C.F.R. 121a. 231). 

Finally, LEAs must take ^steps to ensure 
that handicapped chi I dre\jiave^vai lable • 
to them the variety of educational programs 
and services available to nonhandicapped 
students, ^including aft, music, industrial 
arts, coflsMf or homemakmg education, 
and vocational education U5C.F.R. I21a.305* 
See also 45C.F.R. a^. 33(a), 84. 37, and 
84.34(c)). " 



LEAs* must provide clamsrooms and 
facilities for programs for handicapped 
children which are at least equivalent to 
nonhandicapped students ( 13.04.01 .040 . 



MCPS follqws the guidelines of the 
Maryland Financial Reporting Manual . 
Montgomery County is committed to the provision 
of comparable services to all children. (1979 
LEA Application for Assistance under Part B of 
EHA). See also MCPS Regulation 210-1 
(August 8, 1973). 
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CHAPTER 7 
FULL EDUCATIONAL OPPORTUNITY 



I. Introduction 

This chapter of the paper * analyzes the mandates in federal and state 
" laws pertaining to the provision of full educational opportunity for 
handicapped children. In general, MCPS 1 documentation appears to be 
consistent with and, to a degree, .may even exceed mandates under Part 
B of EHA and state law. However, the loCal documents reviewed do not 
indicate whether parent participation octurred. Finally, although 
. federal law contains precise guidelines regarding the phasing in of 
services for particular categories of handicapped children and 
particular age groups, the MCI*S documents reviewed do not reflect 
* these provisions. 

-II. Trrfelines for the Provision of a Free Appropriate Publjf Education 
t A. Overview of the Legal Mandates 1 

; Section 504 states that as of June ' 3, 1977 , all qualified 
handicapped children are entitled, to an education that is as 
appropriate as that provided to nonhandicapped children. ^ To 
the extent it is not practicable to meet this timeline, 
recipients were given to September 1, 1978 , to come into full 
compliance. 3 A "qualified handicapped person" means, among 
other things, a handicapped person of an age during which 
nonhandicapped persons are provided such services.^ 

In sumnary, after June 3, 1977, school districts providing an 
educational opportunity tg^-nonhandi clipped children are required 
to provide an equal ^^ortunity * to handicapped children. Any 
"phasi ng-in" was to fl^e occurred between June 3, 1977, and 
September 1, 1978.5 

Y. The federal and state mandates appear on pages 7-3 through 7-4, Columns 1 
and 2. 

2. 45C.F.R. 84.33(a). 

3. 45C.F.R. 84.33(d). 

4. 45C.F.R. 84.3(k)(2). * 

5. Part B of EHA provides that all handicapped children ages 6-17 are 
entitled to a FAPE not late\ than September 1, 1978. Children ages 3-5 and 
18 must receive a FAPE no later than September , 1, 1978 ; and children ages 
19-21 must receive a FAPE no later than September l f 1980, unless law 
expressly prohibits or does not authorize theyexpenditure of public funds to 
provide an education for nonhandicapped chilaren who are a comparable age. 
(45C.F.R* 121a. 300(b)(5)). The provision/ in Part ^ of EHA pertaining to 
timelines where nonhandicapped children \f a particular age group are 
presently reteiving services are ambiguous. In "discussions with BEl£ and the 
HEW Office of 'General Counsel, conflicting interpretations were offered. One ^ 
interpretation is that when an LEA provides, services to nonhandicapped 
persons of a particular Age group, it must provide similar services to 
handicapped persona in that age rfoup NOW. A second interpretation is that 
services which art presently pr<jpftded to nonhandicapped children ages 18-21 
mu»t be provided to handicapped children of that * age group by 
September 1, 1980 (see 45C.F.R. 121a. 300(a) and 121a. 300(b)(2)). 



Under" Maryland' law, a 1J. children ages 5-20 must be provided an 
opportunity to receive a free public elementary and secondary 
education. * J * 

The state bylaw, consistent with the MAflC decision, calls for the 
' immediate provision of a FAPE for all children ages 5-20 and the 

( - phasing in of programs for childrlfti from birth-4 by 

September 1, 1980. 7 <i * 

' • *• u * 

Part B of EHA sets out, among other things, rules for the phasing 
iflfef programs for children ages 3-5 land 18-21. For example', the 
regulations provide that if an LEA provides education to 30 
percent or more of its handicapped students* in any disabil ity 
category in these age groups, it must make a FAPE available to 
all of its handicapped children of the same age who have that * 
disability. 8 

B. Analysis of MCPS' Documentation > 

MCPS* * documentation is consistent with federal ' and state 
mandates. ^ v . * 

MCPS 1 policy and procedures • may be exceeding state timelines, 
depending on the degree to which they are presently meeting all 
the needs of all the handicapped children ages 0-4. 

With respect to compliance with mandates in the Part B # of EHA 
regulations concerning the phasing in of programs, e.g., the 50 
percent rule (see above), MCPS 1 written materials are not 
suf f icient ly comprehensive because they do not' address all the 

HI. Full Educational Opportunity Goals and Timetables 

LEAs must include in their applications (a) a goal of providing a 
full t educa i t ional opportunity to all handicapped children ages 0-21, 
(b) a detailed timetable for achieving the goal> (c) a description t>i 
the services necessary to meet the goal, and (d) provision for 
participation of and consultation with parents of handicapped 
children. 10 State policy provides that full implementation of the 
full'' educational opportunity ■ goal will be accomplished by 
September I, 1980. 11 MCPS documents as described above are 
consistent with federal and state mandates and, to a degree, may even 
be ahead of the state timelines with respect to certain children ages 
-0-4.12 



6. Article VIII,^Title 7, Subtitle 1, and Title 8, Subtitle 4, the* .Public 
School Lavs, of Maryland. 

7. State Sylaw 13.04.01.01 and .04B. ' ' 

8. 45C.F.R. 121a. 300(b)(3). 

9. MCPS 1 documentation appears in Column 3 on pages* 7-3 through 7-4. 

10. 45C.F.R. 121a. 222, .223. 

11. 1979 Maryland Amended Annual Program Plan. 

12. See Su£r£., pafce 7-1.* 
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TWm cbrti nave k«M excerpted from various document! and reflect ths member inc. and outlining used in thou sources. In some cmi jainor 
•ditori*! cm em gee were udc or sections parephaeed f ran tb« tourcea. 
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* Pull Educational Opportunity 
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I. Timelines for the Proviaion of a Free 
Appropriate Pmblic Education 

a) Part 1 of EHA (45C.F.I. 12U.300) 

A free appropriate public education muat 
be made available to all children age 6-17 
vitjiia a atate not later than September I, 
l97^S^Vith reapect to children age 3-5 and 
18, atatea auat ensure the proviaion of a 
PAPE no lmfer than September I, 1978, and 
that children age 19-21 receive a PAPE no 
later than September 1, 1980, in accordance 
with the rulea deacribed belov. First, a 
atate in not required to make a FAPE 
available to children 3-5, 18-21, if atate 
lav expressly prohibita or'doea not 
authorize the expenditure of public funds 
to provide education to nonhandi capped 
children in theae age groupa or the re- 
quirements are incooaiateot with a court 
order. 

Second, if atate .lav or a court order 
requires the, state to provide education 
for handicapped children in any diaability 
category in any of theae age groupa, the 
atate must make a free appropriate public 
education available to all handicapped 
children of the aame age who have that 
diaability . 

Third, if a pufrlic agency provide* 
education to nonhandicapped children in 
any of tjieaa age groupa, it muat make a 
free appropriate public education avail- 
able to at leaat a proportionate number of 
handicapped children of the aame age. 

Fourth, if a public agency providea 
education to 50 percent or more of ita 
handicapped children in any diaability 
category in any of theae age groupa, it 
muat make a free appropriate public educa- 
tion available* to all of ite handicapped 
children of the aame age who have that 
durability. 

Fifth, if a. public agency providea 
education to a handicapped child in any of 
these age groupa, it muat make a free 
appropriate public education available to 
that child and provide that child and hie 
or her parenta all of the rights undsr 
Part 1 of the Act and this part. 



I. Time line a for the Proviaion of a Free 
Appropriate "Public Education 

a) State Bylaw (13.04.01.01 and .04B) 
1 

Afl children from birth through 20 
reaiding in a LEA'e juriadiction who are 
handicapped and who are in need of apecial 
education and related aervicea muat be 
provided a FAPE. Appropriate aervicea are 
to begin aa aoon aa the child can benefit 
from them, provided aervicea for children 
under the age of 5 muat be phased in aa 
required by law. ■ 
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imelinee for the Provision of a Free 
Appropriate Public Education 

"Programs are developed to meat student 
needs aa they are identified according Co 
legally mandated timeiinea. M Board of 
Education Reaolution 834-78, "Policy on 
Education of Handicapped Children" 
(December 5, 1978) « 

"Presently aome programs exist for the 3 
end * and 0-2 age groupa. Programs are now 
being developed acroaa all handicapping con- 
dition*." (1979 LEA application for Part B 
funda under EHA, page 3) 
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b) faction 

qualified handicapped person within 
a recipient's jurisdiction was entitled to 
• FAPE at of June 3,. 1977, the effective 
date of the 304 regulation U5C.F.R. 84.33(b)) 
Recipients act in full compliance by June 3 V 
1977 , eaitt come into full compliance no later 
than September I, 1978 (Section 84.33(d)). ■ 
A Qualified handicapped per too"* means: 
with respect to public preschool, 
elementary, a>e€Vndary, ,or adult educational 
services, a^iaaajL capped person 

(i) ff an age during which nonhandi-, 
capped persona are provided such services, 

di) Of any age during which it is 
mandatory under state law to provide such 
services to handicapped persona, or 

(iii) To whoa a state is required to 

provide* a free appropriate public education 

under Section 612 of the Education of the 

Handicapped Act (45C.F.R. 84.3 (k)). 
v 

c) Policy Interpretation 

Part B of ERA only requires that the 
handicapped child be provided a FAPE through 
the secondary level to graduation. Part B 
does not require the provision of a post- 
secondary education (Lettej" to Danheia* 
from TyrrelJ, August 30 rf 1978). 

2. Full Educational Opportunity Coal: 
Timetable U5C.F.R. 121a. 222, 223) 

LEA applications aust include 1) a goal* 
of providing full educational opportunity 
to all handicapped children, aged birth-21; 
2) a detailed timetable for accomplishing the 
goal; 3) a descriptioo of the kind and 
number* of facilities, personnel, and 
services necessary to meet the goal; and . 
4) provision for participation of and 
consultation with parents of handicapped 
children. 
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b) State tode (Article Till, Title 7, 
Subtitle 1 and Title 8, Subtitle 4) 



All children a^e 5*20 are entitled to 
an elementary and secondary education provided 
at public expense. All children through 
age 20 in need of special education aust be 
be educated at public expense.- 



c) Maryland State Board of Education 
(Resolution Ho. 1977-50) 



Appropriate program* must be provided no 
later than FY 1981 in the following order: 
(1) 5-20 not now receiving a reasonably^ 
appropriate education, (2) preschoolers 
ages 3 and 4^ and (3) preacboolers age 0-2. 

2. Full Educational Opportunity Coal: 
' Timetable 
State Plan (1979 Plan) 



Full Educational Opportunity Coal; 

Timetable 

(See 1. above . ) 



. * Full iapleaeotation of the full educa- 
tional opportunities goal will be accomplished 
by September 1, 1980 (FT 1981). 
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CHAPTER 8 
INDIVIDUALIZED EDUCATION PROGRAMS 



I. Introduction - 

The most important mandate i,n the 'federal* and state^ legal 
frameworks are the provisions requiring the "development of an 
individualized education program (IEP) for each handicapped person. 
In general, an IEP is a written comprehensive outline which ' describes 
the special education needs of each handicapped child and the 
services necessary t<3 meet those needs. The following components^of 
an IEP are identified in the federal and state le^al frameworks: 

Definitions 1 r ' c 

When IEPs Must Be in Effect « 
IEP Meetings * 
Participants in Meetings 3 
Parent Participation 

Content of IEP 1 

Private School Placements f . 

* ' Children Enrolled in Parochial or Other Private Spools 
• School Personnel Accountability ' 

Twelve-Month Programming 

Set out below is an analysis of MCPS 1 documentation 3 applicable to 
each of these components. '** 

II . Definitions 

The federal legal framework expltflkis that the IEP is a written 
statement for a handicapped child that is developed and implemented 
in accordance with the federal requirement described in tliis 
chapter. The 'State bylaw* explains that the* IEP is. a written 
comprehensive 'outline which describes the special educational needs 
of\||he child and the services to be provided to meet those needs. 
MCPS definition is generally consistent with federal- and state 
mandates. ^ 

j 

III. When IEPs Must Be In Effect 

y 

Federal policy provides that IEPs must be (a) in effect before 
special education and related services are provided and (b) 
( implemented as soon as possible following the IEP meeting (see 
below). 0 A clarification by BEH explains that uirder normal 
circumstances the IEP must be implemented immediately following the 
IEP meat teg. 7 

1. The federal mandates are v set odt in Column 1 on pages 8-5 through 8-14. 

2. The Btate mandates are set out in Column 2 on pages 8-5 through 8-14. 

3. MCPS 1 documents are set out in Cokunn Ion pages 8-5 through 8-14. 

4. State Bylaw 13.04.01.06DU); See also 45C.F.R. 121a. 340 which states that 
under Part B of EHA'an IEP is a written statement that satisfies applicable 
standards in the regulations, 

5. ACES on pag^ 18. 

6. 45C7F.B* 121a. 342. 12ti 

7. Comment to 121a. 342 appears at«42FR42490 (August 23, 1977)1 
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v State policy generally provides that an IEP must be developed for 
\ach handicapped child at 'the beginning of the school year 8 and 
that it must be implemented no more than 30 days after its 
development .9 * ^ 

-MCPS' documentation, consistent with- federal * policy, provides that 
the IEP must be in effect before services can begin. 10 The MCPS 1 
-procedures exceeds' federal but not state policy by requiring a 
* parent's sign-off* of the IEP (see below). 

MCPS 1 documentation is not 'sufficiently comprehensive in thAt. it does 
not make reference to the state . mandate that IEPs be completed by the 
beginning of the school year (where feasible) and the federal policy 
requiring that .under normal circumstances * IEPs be "implemented 
immediately following the IEP meeting. The 30-day MCPS procedure for 
IEP implementation, which is consistent with state policy, is 
inconsistent with the federal standard. requiring imnediate 
implementation. 

IV. IEP Meetings w 

ft 

* ' Federal policy gerferally provides that LEAs must conduct meetings for 
the purpose of developing, reviewing, and revising IEPs. Periodic 
reviews of the IEP (at least once a y€5Ti must also be 
conducted. ^ State law provides for the 'establishment of 
Admission, Review, and Dismissal Committees (ARD) to perform, among 
other things, the functions described 'in the federal legal 
framework. ^2 State law also requires thrat a review of each child's 
progress must be Completed within 60 school days after the iriital 
placement. Additional review must occur annually. The scope of the 
annual review is specified in the state by law. ^ ' t 

MCPS' documentation is generally consistent with federal and state 
mandates . ^ However, it is not sufficiently comprehensive in at 
least one respects Whereas the state bylaw specifies the minimum 
scope of the annual review, comparable criteria are not 'spelled out 
in the MCPS documentation. % 

V. Participants In Meetings „ 

/ " i r 

The federal legal** framework 1 - 7 specifies th^t an IEP meeting. must 
include t^e following: ^ 

A. A representative of the public agency (other than the child's 
teacher) who is qualified to provide or supervise the provision 
of special education / — 7- 



\ 
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8. 1978 Maryland Amended Annual Program Plan. ( 

9. State Bylaw 13. 04101. 06D(3). 

10. ACES on page 19. " 

11. 45C.F.R. 121a. 343. 

12. 1978 Maryland Amended Annual Program Plan and State Bylaw 13.04.01.06D(5). 

13. State Bylaw 13.04.01.06 0 (5). 

14. AGES on page 18. 

15. 45C.P.R. 121a. 344. 
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B. The child 1 8 teacher 

C. One or bottj^of the child's parents 

D. The child, where^appropriate 

E. Other individuals at the discretion of the parent or agency 

The state legal framework, through the ARD committee, implements the 
federal mandate. 16 The MCPS 1 documentation is consistent with 
federal and state law. 17 

Parent Participation 

The federal legal framework provides . that parents of handicapped 
students must be present at each meeting or afforded the opportunity 
to participate. m Further, if neither parent can attend, Part B of EHA 
specifies elaborate procedures which must be followed to document 
that tl^L LEA has made sufficient attempts to secure parent 
particip^Km. 18 State policy incorporates the federal mandates 
and spec^ffes that parents must "sign off" on their child's IEP.^ 

MCPS ' procedures /respecting the parent's role is consistent with the 
federal add state mandates. 20 However, MCPS' procedures respecting 
the documentation of attempts to secure' 'parent participation are not 
set out in ACES and are therefore not sufficiently comprehensive. 
MCPS ' procedure requiring a parent "sign-off" of the IEP exceeds 
federal mandates. 

VII. Content of IEP 

The federal legal framework specifies a minimum of five categories of 
information which must be contained in the IEP. 21 The 1978 
Maryland Amended Annual Program Plan specifies nine categories of 
information; 22 the State Bylaw specifies six (which are generally 
consistent with the federal mandates). 23 

MCPS documentation generally repeats the categories set out in the 
state bylaw and federal legal framework but does not incorporate the 
policy set out in the 1978 Maryland Amended Annual Program Plan. 2 * 
Thus, in this regard, MCPS' documentation is not sufficiently 
comprehens i ve . 

In another respect, MCPS exceeds federal and state mandates. The IEP 
generally specifies the special educational and related services 
which are.needed to meet the unique needs of each handicapped child. , 
The IBP muijt include all services necessary to achieve this goal, not 
simply services presently available in the district. The detailed 
educational plan described in ACES, which identifies daily teaching 



16. 1978 Maryland Amended Annual Program Plan; State Bylaw 13.04.01 .06D(2) . 

17. ACES on page 19. 

18. 45C.F.R. 121a. 345. 

19. 978 Maryland Amended Annual Program Plan; State Byla*ul3.04.01.06D(3). 

20. ACES on page 19. 

21. 45C.F.R. 121a. 346. 

22. 1978 Maryland Amended Annual Program Plan. 

23. State Bylaw 13. 04*01. 06D(4). / 

24. ^ ACES on pages 18 and l$-20. 
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activities based on short-term objectives ^pecifiod i n r h p T F P, i ^-no t mandat e< 
by- federal or state law unless, of course, detailed individual educational 
p/ans are developed for each nonhandicapped child. The MCPS documentation is 
d^i^d to maximize the likelihood that the objectives, outlined in the IEP, 
^are achieyed and the services described therein are actually provided. 

VIII. Private Sphool Placements by LEA 

The federal 25 and state 26 legal frameworks contain detailed standards 
governing the role of the LEA in ensuring that children placed in private 
schools have adequate IEPs.^For example, Part B of EHA states that before an 
LEA places a handicapped child in or refers a child to a private school or 
facility, the LEA must initiate and conduct a meeting to develop an IEP. 

MCPS' documentation states that MCPS personnel will monitor the program 
l delivered to the ctvild to assure that participating schools meet MCPS program 
requirements. 28 This broad statement does not include or reference the 
specific standards set out in the federal and state legal frameworks and is 
x . therefore not sufficiently comprehensive. 

IX. Children Enrolled in Parochial or Other Private Schools 

Although detailed federal 29 and state 30 policies ^ exist with respect to 
handicapped children enrolled'in parochial or other" private schools and the 
IEP requirements, no MCPS 1 documents addressing this issue were identified. 

X. School PersonnkJ. Accountability , 

\ 

The federal 31 ancf\ state 32 .legal frameworks Specify that no school employee 
or official may be^held accountable under Part B of EHA or the state bylaw 
because a child fail\ to satisfy goals and objectives in the IEP. No MCPS 
documents addressing ttUs issue were identified. 

% XI . Twelve-Month Programming \ 

A recent U. S. District Cour x t in Pennsylvania held that, und^r Part B of EHA, 
LEAs must provide 12-month programs for handicapped children requiring such a 
program. 33 OCR has stated that school districts must provide services 
beyond the 180 day school year for certain* children (e.g., severely mentally 
impaired children) of the extended programming is essential to meet the 
individual needs of a particular child and the need has been established by 
appropriate evaluation methods. 34 State policy has been that 12-month 
programming is not required. 35 BEH is still developing its policy. 36 



25. 45C.F.R. 121a. 347. ^ t 

26. 1978 Maryland Amended Annual Program Plan, 1979 Maryland Amended Annual Program 
Plan, and Amendments to 1979 Maryland Amended Annual Program Plan. . 

27. 45C-.F.R. 121a. 347(a). . i 

28. Board of Education' Resolution 834-78, "Policy on Education of Handicapped 
Children" (December 5, 1*78). 

29. 43C.F.R. 124a, 348. 

30. 1979 Maryland Amended Annual Program Plan. 

31. 45C.F.R. 12U.349. 

32. State Bylaw 13 .04 .02 .06D(4 )( f ) . 

33. Armstrong v. Kline , 476 F. Supp. 583 (E.D. Pa., 1979). 

34. See OCR Digest of Significant Caae-Rfelated Memoranda , Volume 1, Number 1 at 
p. 28, (April and May 1979). 

35/ Letter from Hornbeck to Bernardo (November 3, 1978) 
r D y r 36. Letter from Vlasek to Torres (Auguat 8, 1978). 
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editorial ckai|ei 



cerpted from various document! and reflect the tiuwbaf^g and outlining uaed in thoie sources. 1 In ac 
J - or sections parapbaaed from the aourcea. 

Individual ized Educational Prograai 



caaea minor 



FZbCXAL 



STATE 



LOCAL 



1. Definitions USC.f.i. 121a. 340) 

^ The term "individualized educational 
program" means a written ststement for 
a handicapped child that ia developed 
and implemented in accordance with 
Secciona 121a. 341*. 349 of the Part p 
of EHA regulations. 



I. Definitions (Stste Bylsw 13. 04.01 .06D( 1 ) ) ■ I. 



The individualised education prograai ia 
a written comprehensive outline for total 
apecial education aervices which describes 
the apecial education needs of- the child 
and the ser'vies to be provided to meet 
thoae needs. The goals, objective's, 
activities, snd materials shall be adapted 
to the needa, interests, and abilities of 
esch student . 



Definitions (ACES on psge 18) 



The IEP is a written comprehensive ou£ 
line for total apecial education services 
bssed on essessment information and input fro 
parents/ students. 




ERIC 



2. When IEPs Must Be in Ef f ect (45C.F.t. 121a. 342 ; 
See alao 43CF.R. S4.33) 

a) On October I, 1977, and at the 
beginning of each school year thereafter, 
each public agency shall have in effect an 
individualised education program for 
every handicapped child who ia receiving 
apecial education frosi that age ncy. 

b) An individualized education program 
must : 

(1) Be in effect before apecial educa- 
tion and related aervices sre provided to a 
child and ▲ 

(2) Be implemented ss soon ss p oJlible 
following the meetings under Section 121a. 343 



nt . Under Paragraph b)(2), it ia 



expected that a handicapped child'a 
individualised education program (IEP) 
will be implemented immediately following 
the meetinga under Section 121a. 343. An 
exception to this would be 1 ) when the 
meetinga occur during the aummer or a 
vacation period or 2) where there are 
circumat ancea which require a short delay 
e.g., working out trarvapor tat ion arrange- 

nta. However, there can be no undue 
d/lsy in providing apecial education and 
related aervicea to the child. 
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When IEPs Must Be in Effect 2. 
(See the 1978 and 1979 State Plana.) 



shsll 

pnate, 



1. Each local educational agency 
develop or revise, which ever ia approp 
an individualized education program for every 
handicapped child at the beginning of the 
achool year and review and, if appropriate, 
reviae its provisions periodically, but not 
leas thsn annually. 

2. Each local education agency ia 
reaponaible for initiating and conducting 
meetinga for developing, reviewing, and 
revising a child's individualized education 
program. 

3. For' a handicapped child who ia 
receiving apecial educaton, a meeting muat 
be held early enough so that the indivi- 
dualized education program ia developed 
(or reviaed, aa appropriate) by the 
beginning of the next achool year. 

4. For each handicapped child who ia 
not receiving apecial education, 1 meeting 
muat >e held within 30 daya of a deter 
minatlion that' the child is handicapped 
or that the child will receive specisl 
education (20 U.S.C. 1414(a)(5)). 

State Bylaw^l3.04.0l.06D(3) atatea: 
The individualized educaton program 
ahall be developed be-fore apecial education 
program placement is implemented; and it 
ahall be approved by the A&D Committee, 
aigned by the parenta, and implemented no 
more than 30 achool calendar daya after 
ita development. \ 



When lEPa Muat Be in~Effect 
(ACES on' page 19) 



Before aervice can begin, the parent,muat 
approve of Parta A and B and muat sign the 
general part 6f the IE?. A completed IEP form 
is shown in Appendix A, following Forma 13a 
and 1 3b. It is meant to serve aa an example. 
Parent aignature approvea aubmiaaion of Ue 
SSIS form to the Maryland State Department of. 
Education. Parenta receive a sample copy of 
the SSIS form (Appendix Samplfe 14), a copy 
of the IEP, and information on dua^ptoceaa 
and the rlghta of parenta, atudenta, and ataff*. 

«* • >- 
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1/ Ig Meetings U5C.F.I. I2la.343) 



a) General, each public agency is re* 
sponsible for ioitiating and conducting 
meetings far- the purpose of developing, 
reviewing, end revisitog a handicapped 
child's individualized education program. 

b) Review. Each public agency s^all 
initiate and conduct Meetings to period- 
ical^! review each child's individualized 
eduxatNto program and if appropriate reviae 
its proviW ons » *A meeting must be held 

for this pu^pbse at least once 4 year.. 

""ntT^ The statute requires agencies to 



hold a netting at least once each year in 
order to review and, if appropriate, revise 
each child's IEP. The timing of, those meetings 
could be on the anniversary date of the last 
IEP meeting on the child", but this is left 
to the discretion of the agency. 
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Meetings (See 1978 «nd 1979 Maryland 
ded Annual Program Plan.) * 

AH providers of educational programs 
and services shall insure that an educational 
management plan is written regarding the 
educatonal level program objectives and 
learning strategiea for each child identi- 
fied for special education programs and/or 
services through the Admission, Review, and 
Dismissal Committee. In accordance with 
Bylaw 13.04,01 , it shall have a direct and 
observable relationship to assessment and 
to state and local curriculum goals. The 
objectives, activities, materials," and cur- 
riculum goals shall be adapted to the needs, 
interests, and abilities of each student. 

State. Bylaw 13.04.01.061X5), (6),^ 
and (7) state: 

Each local education agency 1 * 
Admission, Review, and Dismissal Committee 0 
shall provide for a review of the progress „ 
of each child who is receiving special educa- 
tion services. This review of each child'a 
progress shall be completed ifcthin 60 school 
-days after the initial placement* © 

If the review by the Admission, Review, 
and Dismissal Committee suggests, that the 
initial placement was inappropriate or 
that different services would now benefit 
the child, or both, reassignment or altera- 
tion in service shall be made as appro- 
priate. The written consent of parenta or 
guardians shall be secured in accordance 
wgth Section C(5)(d). * 

Additonal review of the child'a 
program ahall occur at leaat annually . 
thereafter and ahall be conducted »to f 
determine the following: 

(a) Whether the child haa achieved 
the goala aet forth in his individualized 
education program 

(b) Whether the child haa met the 
criteria which indicate readiness to 
enter into a leas intensive special 
education program level 

(c) Whether the program the child it 
in ahould be specifically modified to 
render it sore suitable to the child'a needa 

, (d) A written aummary of thia review 
ahall be made available to the parenta of the 
child within ten school daya after the review^ 
is completed. 

I 



3. IEP Meetings ( ACES on page XC) 

The adminiatrator aa coordinator is 
responsible for inviting all neceaaary persons 
aa defined by the unique needa of the child* 
Common sense and judicious uae of ataff time 
preclude TTfvolviog superfluous personnel. 

In preparation for the mAting, special- 
iata, who have worked with the child develop 
draft recommendationa, goala, and object ivea '/ 
baaed on their perception of the child'a needs. 

.■uring the meeting, participants present 
pertinent dsta and asaeaament information, the 
levela at which the child ia functioning,^ and 
their suggested annual goala and short-term 
objectives for the child. The mul t idiscipli- 
nary team then selects priority objectives 
from among the suggestions made and recommends 
apecific aervicea. For aervicea not available 
at the school, a referral to the area muat be 
completed (Appendix A,* Forms 10 and 11). 

For in-achool aerYice,- the team deter- 
minea the date when aervicea are <o begin and 
how they will be evaluated. Participanta 
preaent recommendationa for programming to 
parenta in language they can underatand, 
avoiding educational jargon. For parenta wtio 
\re not fluent in Engliah, an interpreter must 
be provided. 

A 60-day IEP review ia mandated by the 
proposed Maryland State-*y4aw. It may 
coincide with the development of the detailed 
" educational 'plan if additional lime ia need to 
pinpoint the apecific information for the 
detailed plan. Often vacationa and achool 
'absence by child or teacher neceaaitate 
additional time. 

Review of IEP. The formal IEP review 
muat take place at leaat annually after the 
initial 60-day review but may be aooner 
if the child ia not progreaaing or if the 
IEP apecified an earlier date. It requirea 
a meeting of the team uaing SARD procedurea 
and muat be documented on the lower aection 
of $tie detailed plan (Appendix A, Sample 
Form 15). 

Parents participate in IEP reviewa in 
the same manner »• in the initial IEP 
development. Recommendationa are presented 
to the parent in draft form ao that parental 
revisions and modificaiona can be considered 
for inclusion. Parenta are given a copy of 
the review document. If the student is not 
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Participants fir Meeting! 
(45C.P.R. 121a. 344) 



a) General. The public agency shall 
insure that each meeting includes the 
following participants: 

(1) A representative of the public 
agency, other than the child's teacher, 
who is qualified to provide, or supervise 
the provision of, special children 

(2) The child's teacher 

(3) One or both of the child's parents, 
subject to Section I21a.345 

(4) The child, where appropriate 

(5) dther individuals at the discre- 
tion of the parent or agency 

b) Evaluation personnel . For a handi- 
capped child who has been evaluated for the 
first tiae, the public agency shall insure: 

(1) That a member of the evaluation 
teaa participates in the aeeting 

(2/ That the representative of the 
public agency, the child's teacher, or 
some other person is present at the meet- 
ing, who is knowledgeable about the eval- 
uation procedures used with the child and 
is familiar with the results of the 
evaluation. 

The determination of who is knowledge- 
able about the evaluation procedures is 



4. Participants In Meetings (See 1978 and 

1979 Maryland Amended Annual Program Plans 
which adopt the provisions of the Part B 
of EHA regulations) 
The state educational agency shall 
insure that each local education agency 
shall have a plan to formulate, imple- 
ment, and maintain an Admission, Review, 
and Dismissal Committee. This committee 
shall consist of interdisciplinary pefspnnel 
who are directly responsible for the 
special education needs of the child. 
Each local agency will set a schedule for 
every committee meetirlg or £111 develop 
procedures that will estjAmsh a,set time, 
date, and plan for the convenience of these 
committees. The public agency shall insure 
that each meeting includes the following %. 
participants: 

1. A representative of the public 
agency, other than the child's teachers, 
who is qualified to provide or supervise 
the provision of special education 

2. The child's teacher 

3. One or both of the child's parents 

4. The child, where appropriate 

5. Other individuals at the dis- 
cration of the parent or agency 

The state education agency shall in- 
sure that all public providers who have 
evaluated a child for the first time and 



making progress and the resources of the * 
school have been exhausted , the student Will 
be referred to the area for more incentive 
services. Case management is then transferred 
to the area* Such referrals are always made 
by personal contact with the area continuum 
education staff assigned to the school, as 
outlined under B"4 Qn P«g« Representa- 
tives from the school team will be invited to 
participate in the area team decision making. 

When area teams recommend that students 
from MCPS special classes (Level 5J>, alterna- 
tive centers (Level 6), or nonpublic piacemet 
(Level 7> be -placed in a local school, it is 
eipected that representatives from the area, 
the receiving school team, and the parents 
meet to discuss how the receiving school *ill 
be able to meet the student 1 s ' need. (Comment s 
- Levels have changed aa a result of changes 
to Maryland special education bylaw. There) 
are now six levels of service.) 

4. Participants In Meetings 
(ACES on page 19) 



The SARD team, as specified by law, is 
composed of* 

An administrator 

The student's taacher(s) 

A specialist trained in individual 
diagnostic evaluations who is knowl- 
edgeable in the student's suspected area 
of disability 

A representative from the Health Depart- 
ment, where possible 

The student, when appropriate 

The parent or parent surrogate 

Parents may request that other profas 
-lionals, a parent advocate, or a ft 
present. If the parent is not fluent 
English, an interpreter must be provided 
MCPS. The intent is to bring together 
who are most knowledgeable about the child 
who will improve the process but not to 
involve superfluous people. A small group 
allows for more flexibility in scheduling, 
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Mdi in accordance vicb SEA cert i f icat iot, 
licensing, or appropriate standards. 
(Latter f roai Tyrrell to Rupley (February 17, 
197D), 

Cin nts : 

1. In deciding which teacher will, 
participate in meetings on a child 1 ! in- 
dividualised education prog ran, the agency 
say wish to conaider the following 
possirbil i ties: 

(a) For a handicapped child who it re- 
ceiving special educatoo, the "teacher** 
could be the child's special education 
teacher. If the child's handicap is a 
speech impairment, the "teacher" could be 
the speech- language pathologist. 

(b) For a handicapped child who is 
being considered for placement in special 
education, the "teacher" could be the 
child's regular teacher or a teacher 
qualified to provide education in the 
type of prograa in which the child nay 
be placed, or both. 

(c) If .the child is not in school or 
has more than one teacher, the agency nay 
designate which teacher will participate 
in the meeting. t 

2. Either the teacher or the agency 
represent at i/e should be qualified in the 
area of the child's suspected disability. 

3. For a child whoae prisjary handicap 
is a speech impairment, the evaluation 
personnel participating under Paragraph b) 
(U of this section would normally be the 
speech- language pathologist. \ . 



5. 



Parent Particpation 
U5C.F.R. 121a. 345) 



a) Each public agency shall take step* 
to insure that one or both of the parents 
Of the handicapped child are present /*^^. 
each meeting or are afforded the oppdrtun\* 



to participate, including: 



1 * 



- U) notifying parents of the meeting 
early enough to insure that they will have 
an dpportunity to attend 

(2) Scheduling the meeting at a mutually 
agreed on time and place 



determined the^ chi Id^tQ^med special educa- 
tion have a member of the evaluation 
team participate in the meeting or nave 
some person present at the meeting who 
is knowledgeable about the evaluation 
procedures used with the child and is 
familiar with the results of the evalua- 
tion as in Bylaw 13.04.01 and P.L. 94-142, 
Section 121a. 223. 

State Bylaw 13.04.01.060(2) states: 

The individualised education program 
shall be developed in a meeting by 'a repre- 
sentative or representatives of the local 
education agency as designated by the 
Amission, Review, and Dismissal Committee; 
the parents or guardians; the child's •* 
teacher or teachers; the student, when 
appropriate; and when feasible, all other 
persons directly responsible for the 
implementation of the individualized 
education program.' 
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$. Parent Particpation 



See the 1978 and 1979 Maryland Amended 
Annual Program Plans which adopt Jhe provisione 
of the Part B of EHA regulations. 

State Bylaw 13.04.01.060(2) specifies 
that parents must be involved. State 
Bylaw 13.04.01.060(3) states that the IEP 
must be signed by the parents. 



5. 



Parent Particpation 
jt ACES on page 19) 

Parents (and the student) hnve full statue*^ 
in the meeting and should be treated as valu- 
able partners in the decision-making process. 
Parents have the responsibility to deal openly 
and honestly with the school system and to 
request reasonable and realistic services. 

If the student i« present, it is important 
to remember that' the student has no more rights 
than the parent. The goal of the meeting is 
for parents and professionals to agree upon the 
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b) Tbe notice under Paragraph a)(l) of 
IC indicate the purpose, tims 
the meeting and who will be 



tbia m^tioa Bast indicate tbe purpose, time, 
amd location of 
10 attendance. 

c) If neither parent can attend, the 
public agency shall use other siethoda to 
insure parent participation, including 
individual or % com£a4eoce telephone calls. 

d) ^ meeting stay be conducted without 

a parent in attendance if the public agency 
is unable to convince the parents that they 
should attend. In this case the public 
agency must have a record of its attempts 
to arrange a mutually agreed on time and 
place such as: 

(1) Detailed records of telephone calls 
made or attempted and the results of those 
calls 

(2) Copies of coorespondence sent to 
the parents and any responses received 

(3) Detailed recorda of visits made t#) 
the parent's home or place of employment 
and the results of those visits 

e) loe public agency ahall take what- 
ever action is necesmry to insure that 
the parent understands the proceedings at 
a meeting, including arranging for an • 
interpreter for parents who are deaf or 
whose native language is other than 

Engl ish. 

f) The public agency shall give the 
parent,' on reo,ues£, a copy of the indivi- 
dualised education program. 

' Where atate law provides for repre- 
sentation of a child m an IEP meetiitg by 
foater parents, ERA does not require 
school administrators to also contact 
natural parents (Letter from Irvin to 
Bobbin February 28, 1978)). 



Content 



EP U5C.F.R. 121a. 346) 
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The individualised education program 
for each child must include: 

a) A atatement of the child's present 
levels of educational performance 

b) A statement of annual goals, in- 
cluding short-term - instructional objectivea 

c) A atatement of the specific special 
education and related servies to be provided 
to the child, and the extent to which the 
child will be able to participate in regular 

138 * , 



LOCAL 

IEP for the atudent. If. there are aerioua 
disagreements between the parents, the atudent, 
and/or the school; due process provides an 
impartial review and appeal procedures which 
are demailed on page 23. 

If the parent is oot present at the SAID 
meeting, the team will assign responsibility 
for contacting the parent to one of the team 
members. That person will then call the 
parent to set up e meeting to explain the 
team's recommendation, receive parental input, 
incorporate it in the IEP, obtain the parent's 
signature on the IEP, and give the parent 
copies of the documents. If the parent is 
unable to attend the conference, I he same 
procedure to obtain parental permission must 
be followed by mail (Appendix B, Sample Parent 
tetter 9).* 



6. Content of IEP <See 1978 and 1979 Maryland 
a Amended Annual Program Plana, which adopt 
the provisions of the Pert B of EHA 
^regulations . ) 
The individualised education program for 
for each child must include: 

1, A statement of the child's present 
levels of educational performance, including 
academic achievement, social adaptation, pre- 
vocati onal 'and vocational skills, psychomotor 
skills, snd self-help skills 

2. A statement of annual goals which 
describes the educetionsl performance to 
be schieved by the end of the school yesr 




6. Content of IEP ( ACES on pages 18 end 

19-20) 



It containa the following: 

The preaent levels of functioning of The 

child 

Annuel goala, including short-term 
objemtivea 

Specific services the child will receive, 
including releted services which may be 
on any level of the continuum of aervices 

The extent to which the child will parti- 
cipate in, regular education programa 
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educat loaal prograas 

d) The,, pro jec ted dates for initiation 
of services and Che anticipated duration of 
t be services , 

e) Appropriste objective criteria end 
evaluation procedures and schedules for 
determining, oo st least an annual basis, 
that objectives sre b*mg achieved 

Policy Clarifications 

The Part, ft of EHA regulations should not 
be construed to aean that an LEA must pro- 
vide to handicapped children only those 
Services which are available in the 
agency — all necetaar/ services suit be 
included in the UP (DAS Bulletin No. 3, 
Noveaber 17, 1977. See also letter from 
Martin to Clark (March 29, 1978)). - f 

Since a 9 cnild with a mild speech ia- 
pairaent generally requires lees intensive 
services than the aore severely disabled 
child, the l£P procedure is automatical ly 
streaal ined (Letter froa Boyer to Porter 
(Noveaber 10, P978)). * 

Section l2ia. 346(c) requires that the 
IEP contain both the extent of participa- 
tion in regular education prograas and 
the nature and extent of speci a P educat l on 
and related services. Thus, a child not 
requiring apecia*lly designed physical 
education will need det si 1 h<t descr i pt ions 
of programs and goals (Irvin to Browne 
(January 3, 1979)). 
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ir the child's individual ized education 
program 

3. A steteaenfof short-term, instruc- 
tional objectives, which wist be aeasurable 
intermediate steps between the present level 

of educational performance and the annual goals 

4. A stateaent of specific educational 
services needed by the child (determined 
without regard to the availability of those 
sevices) including a description of: 

a. All specisl educat iaa**nd related 
services 'which are needed to aeet Che 
unique needs of the "chi 1<J7 including the 
type of physical education program in which 
the child will participate 

b. Any special instructional aedia 
and aaterials which are needed 

5. The date when -those services will 
begin and length of time the services will 
be given ' 

6. A descript lonVr the extent to 
which the child will psrticipate in regular 
education prograas 

7. A justification for the type of 
educational placeaent which the child 
will havS> 

8. ^*A list of the individuals who are 
responsible for implementation of the 
individualized education program 

9. Objective criteria, evaluation pro- 
cedures, and schedules for determining on 

a} least an annual basis , -whether the 
short-tera instructional objectives are 
being achieved „ ,. 

State Bylaw 1 3 . 04 . 01 .06D( 4 ) states: 

The individualized education program 
for each child shall include: 

(a) A statement of the child's special 
education needs and preaent levels of 
educat lonal performance 

(b) A stateaent of annual goals, 
including short-tera instructional objec- 
tivea 

(c) A atateaent of the specific educa- 
tion and rotated services to be provided to 
the child And the extent to which the child 
will be able to participate in general 
educational prograas 

> 



Projected dste for beginning m services 
and anticipated duriation of aoch^p 

services *^^KJ 

Criteria for evaluating whether objectivea 

have been achieved 

A schedule for reviewing the JBP 
Addition of Detailed Educational Plan 

After the service is stsrted, the teacher 
or specialist who is working with the child 
identifies daily -teaching activities baaed on 
short-term objectives in-tiie IEP and indicates 
the information on the Detailed flan Farm 
(Appendix A, Sample 15). The number of 
activitiea that are'needed will vary from child 
t* child. Within each activity, the methods, 
strategies, and materials will be specified. 
It is snticipated that the peraon wmrkmg with 
the child will be able to develop the detailed 
plan With 30 days, if the service is on a fre- 
quent basis. | 

The draft of tht detailed plan is dis- 
cussed with parents. 

It is suggested that refineaents and re- - 
visions in daily activities, if necessary, be 
reported to parents at regular intervals, anch 
as report card dates. 
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7. Priutg School Placement a by UA 

(4SC.F.I. 121a. 347) 

a) Developing individual i red education 
prograaa 

(1) Before a public agency placea a 
handicapped child in r or refera a child to, 
a private achool or facility, the agency 
ahall initiate and conduct a seating to 
develop an individual ned education 
program for the child in accordance with* 
Section l?la.343. 

(2) Ibe -agency aha 1 1 insure that a rep- 
reaentative of the private achool facil- 
ity atteoda the aeetyig. If the repre- 
aeotative cannot attend, the agency ahall 
uae other nethoda to inaure participation 
by the private achool or facility, includ- 
ing individual or conference telephone calla* 

(3) The public agency ahall alao de- 
velop an individualized educational program 
for each handicapped child who via placed 
in a private achool or facility by the 
agency before the effective date of theae 
regulatiooe. 

b) Reviewing and reviaiAg individualised 
educational program* 

(1) After a handicapped 1 child entera a 
private achool or facility, any neetinga to 
review and reviae the child'a individualised 
education program aay be initiated and con- 
ducted by the private achool or facility at 
the diacretion of the public agency., 

(2) If the private achool or facility 
initiataa and conducta theae neetinga, the 
public agency ahall inaure t ha t^ t he parenta 
and an agency repreaentat i ve t 

(i) Are involved in any deciaion about 
the child'a individualised education program* 
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'(d) The projected dataa for initiation 
of aervicea and the anticipated duration of 
the aervicea 

(e) Appropriate objective criteria and 
evaluation procedurea and achedulea for 
determining, on at leaat an annual baaia, 
whether the ahort-term inatructional objec- 
tivea are being achieved. 

The IEP doea not conatitute a daily 
teaching plan for a teacher (Letter from 
Hornbeck to Bernardo, December 12, 1978). 

7. Private School Placement a by LEA 



9 



7. rrivate School Placement a by LEA 



1. The atate educational' agency ahall 
inaure that en individualised ^education 
program ia developed, maintained, and 
evaluated for each child placed in a 
private achool by the atate education 
agency or a local educational agency. 

2. The agency which placea or refera 4 
a child ahall inaure that provieion ia 
made tor a repreaent at i ve from the private 
achool (which may be the child'a teacher) 
to participate in each meeting. If the 
private achool repreaentative cannot 
attend a meeting, the agency ahall uae 
other met ho da to inaure participation by 
the private achool, including individual 

or conference telephone calla (20U.S.C. 
1413(2)(4)(B)). 

The local public education agency ia 
reaponaible for providing or arranging 
for an individualised educational program 
to be written prior to adaiaaion into any 
apecial education program/aervice. .. including 
a nonpublic apecial education program. 

If a atate or local education agency 
placea a child in or refera a child to 
a private achool or facility, the agency 
ahall inaure that a repreaentative of 
the private ■chpol particigatea in each 
meeting. If thlr repreaentati ve cannot 
attend a meeting, the agency ahall uae other 
methoda to inaure participation by the 
pr-ivate achool or facility, including 
individual or conference telephone calla. 

By way of clarification, the Bylaw 
Training Module deacribea the jointly 
planned ISP. "Child placed through the 



When a child i« placed in a non-HCF* 
aetting, in conformance with MSOB require* 
HCPS peraonnel will monitor the program 
delivery to the child to aaaure that partici- 
pating achoola meet HCPS program atandarda 
(Board of Education teaolution 834-78, M Po*4cy 
on Education of Handicapped Children"). 
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EMC 



fPOLAL. , 

(ii> Agree to My proposed changes in 
the program before thoee changes are 
implemented 

c) lespoosibility 

Even if a private school or tacility 
implements a child's individualized educa- 
tion program, responsibility for compliance 
vit^fi this part remains with the public agency 
and the state educational agency. 




B. Children Enrolled in Parochial or Other 
Private Schools U3C.F.R. 121a. 348) 

If a handicapped child is enrolled in 
a parochial or other private school and 
recieves special education or related 
services from a public agency, the public 
agency shall: 

a) Initiate and conduct meetings to 
revise 
raaTf or 

accordance with Section 121a. 343 

b) Insure that a representative of 
the parochial or other* private school 
attends each meeting. If the representa- 
tive cannot attend, the agency shall use 
other methods to insure participation by 
the private school, including individual 
or conference telephone calls. 



develop, review, and revise an individu- 
alized education prograJffor the child in 



School Personnel Accountability 
(45C.F.R. 121a. 349) 



i 



Each public agency must provide speci 
education^and related services to a handi- 
capped child in accordance with an indivi- 
dualized education program. However, Part B 
of the Act does not require that any agency, 
teacher, or other person be held account- 
able if a child does not achieve the growth 
projected in the annual goals and objectives. 



* STATE 

Aomission, Review, and Dismissal (AftD) 
process with state approval in- nonpublic 
program* must have IEPs that are planned 
jointly by the lojtal education agency (LEA) 
and the nonpublic program. There must be 
an arrangement whereby the nonpublic 
facility agrees to provide those things 
vhich the LEA determines the child needs. 
In some cases this means that LEAs work out 
IEPs with a number of different agencies. 
It also means that nonpublic agencies work 
out IEPs with a large number of LEAs." 

In accordance with the above policies 
and procedures, meetings to review and 
revise the child's IEP may be conducted by 
the private school or facility at. the 
discretion of the public agency. Parents 
and an agency representative must be 
present at these meetings, be involved in 
/any decision about the IPP, and agree to 
any proposed changes before »tt\ese changes 
can be implemented (Amendments to 1979 
Maryland Amended Annual Program Plan). 

8. Children Enrolled in Parochial or Other 
Private Schools (1»79 Maryland Amended 
Annual Program Plan) 

The state educational agency shall j 
also insure that an individualized program 
is developed and implemented for each 
handicapped child who 1) i» placed in or 
referred to a private school or facility 
by the state educational agency or a local 
agency 2) enrolled in a private or parochial 
school and receives special education and 
related services through the public agency. 



9. School Personnel Accountability 
(State Bylaw 13.Q4.01.06D(4)(f )) 

None of the above shall be construed to 
causa any agency, teacher, or other person 
to be held accountable if a child does not 
achieve the growth projected in .the annual 
gcals or short-term goals and objectives. 



8. Children Enrolled in Parochial or Other 
Private Schools 



/ 



1 j — 



9. School Personnel Accountability 



STATE 



LOCAL 



i6. Eights 'of TocWrt Purine IIP Process 

If a feacher fwli that be/the should 

* not be required to provide the services 
called for la tee child's IEF, this is • 
setter between the teacher ead the agency 
end would be head led in the save general 
■anoer* ae any other teacher- agency dis- 
agreement (Letter froa Ir.vin to Perillo 
(April ^ 1978) See eleo letter froa Irvin 
td Fox (May 3, 1978)). 

11. TwejVeHtoath Programming , 

OCR has issued a policy t^at 12 aontba 
programming it required under certain cir- 
cumatancea (Digest of Significant 'Case* 
Related Memoranda, April and May 1979 at 
p. 28). 8CU is developing a standard 
policy atatement on 12 -month prograaaing ^ 

^(Letter froa Via* ait to Torres (August 8, 

^ 1978)). 

WOTE : On June 23, 1979 9 Judge Newcomer 
ruled in Armstrong v. Kline that a special 
education prograa in excess of" 180 days 
, * must be provided by the state and/ or, LEA 
to any handicapped child who requires such 

* a prograa. 



10. Rights of Teachers During IEP Process 



10. Rights of Teachers During IEP Process 



11 • Twelve-Month Prograaaing 

LEAs need not provide 12-montb pro- 
graaaing. (Letter froa Hornbeek to 
Bernardo (Hoveaber 3, 1978)). ^ 



11. Twelve-Month Prograaai 



* 
r. 
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CHAPTER 9 



LEAST RESTRICTIVE ENVIRONMENT * 



I. Introduction 

This chapter .analyzes the federal.! and state^ mandates that 
handicapped children must be educated in the least restrictive 
environment. The mandates consist of five components. The first 
component generally provides that, to the maximum extent appropriate, 
handicapped children, with the use of supplementary aids and 
services , must be educated with children who are not handicapped 
(general policy). Second, LEAs must ensure that a continuum of 
alternative placements „ J is available (continuum of alternative 
services). Third, educational placements must be located as close to 
the child's home as possible (location of placement). Fourth, 
placement decisions must be reviewed annually .and must be based on 
the IEP (frequency „ of review of placement and relationship to IEP).< 
Finally, handicapped children must be provided nonacademic services, 
e.g.* physical education, recess, and lunch, with nonhandicapped 
persons to the maximum extent appropriate to the needs of the 
handicapped children (nonacademic services). 

With* three possible exceptions, MCPS's documents 3 pertainirig to the 
least restrictive environment are consistent with the federal and 
state mandates. 

^ * * 

The ACES materials explain that in developing a child's IEP the SARD 
team establishes objectives and reconmends specific services. " For 
services not available at the school, a referral to thp area must be 
completed. " The underlined sentence is ambiguous and may be 
inconsistent with the first four components of the least restrictive 
environment requirement. Handicapped children cannot „be referred to 
a placement that violates the least restrictive environment 
requirement simply because needed services are presently not 
available within the district. 

The second araa of inconsistency involves the provision of physical 
education and stems from tbe fact that the federal policies are 
inconsistent. Part B of EHA provides in par$ that a handicapped 
child may be denied physical education in the regular environment if 
the child is in a separate school or if the child needs specially 
designed instruction. Section 504 , on the other hand, provides that 
even if the child is in a separate school or if specially designed 
instruction would be more appropriate, the handicapped child must be 
gij^en the opportunity to participate in the regular environment . It 
apfJ&rs that MCPS has adopted th^Part B of EHA policy. 



1. Federal mandates are set out in Column 1 on pages 9-6 through 9-9. 

2. State mandates are set out in detail in Column 2 on pages 9-6 through 9-9. 

3. Local mandates are set out in detail in Column 3 on pages 9-6* through 9-9. 
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The final area of inconsistency involves 'a state policy which, if 
interpreted broadly and followed by MCPS, would violate the first 
component of the least restrictive environment mandate.' The state 
policy ' provides that in making a decision concerning the least 
restrictive environment, "the needs of other children 'in the 
classroom may be^tonsidered." HEW has explained that the needs of 
other children may be taken into consideration to the extent that the 
presence of a handicapped child will be disruptive. If.* the state 
policy is limited to this, circumstance, there is no inconsistency. 
However, if it is interpreted^more broadly, there may well be a 
problem. 

II . The General Policy « 

A. Overview of the Legal Bandates 

Federal law generally provides that a handicapped child must be 
educated with nonhandicapped children to the maximum extent 
appropriate to the needs of the handicapped child. ^ Removal of 
handicapped children from the regular environment may occur only 
when the nature or severity of the handicap is such that 
education in the regular ^educational environment, with the use of 
supplementary aids and services , may not be achieved 
satisfactorily. 5 The' absence of needed services, for example, 
interpreters for deaf children, is not an acceptable reason for 
denying a child the provision of an education in the regular 
environment . 6 

Where a handicapped child is so disruptive that the education of 
nonhandicapped children is significantly impaired, LEAs need not 
place the child in* the regular environment.^ 

State law, adopts the above standards but adds the following 
caveat: J'ln making this determination (least restrictive 
environment), the needs of other children in the classroom may be 
considered."" 

B. Analysis of MCPS f Policies and Procedures 

MOPS' policies and procedures are^ set out in Board, of Education 
Resolution 834-78 f, Policy on Education of Handicapped Children" 
and in ACES. v - s 



4. 45C.F.R. 121a. 227(a), .121a. 550 (b) (1); 45C.fr. R. 84.34(a). 

5. 45C.F.R. 121a. 550(b) (2); 45C.F.R. 84.34(a.) 

6. OCR memorandum from Michael Middleton to C^ndy Brown concerning the Akron 
Public Schools (August 13, 1978). 

7. See 42FR42497 (August 23, 1977). » 

8. State Bylaw 13.04.01.06E(1). ~ 
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MCPS 1 general statenent is consistent with the 'fedejA^ mandates. 
However f a statement in ACES i« ambiguous "and may be interpreted as 
negating the general practice. ACES states that: 

. 

(In developing a child's IEP,) the multidisciplinary team 
-""ID)... selects priority objectives from among the 
zestions made and recommends specific services. For 
services not available at the school, a referral to the area 
mu^t be completed . 9 ^ 

The und erlli oed sentence is, ambiguous. The absence of certain 
service/^ does not always justify removing a chi^jd^from the regular 
educational environment. There must be legitimate administrative 
reasons Wor referral to another school. For* example, assume that 
state law provide* that where separate classes for nrildly retarded 
children are appropriate a pupi 1-to-teacher ratio of 5 to 1 is 
acceptable. MCPS can, without violating federal or state flaw, 
transfer a mildly retarded chMd who would have attended School A to 
School B where a class with a 5\to 1 pupil-to-teacher ratio is housed. 

The second area of possible inconsistency involves the state policy 
that permits LEAs to consider thre needs of nonhandicapped children in 
making a placement for a handicapped child. Federal policy provides 
that when the presence of a handicapped child is so disruptive that 
the education of nonhandi capped children is significantly impaired, 
placement in the regular environment is not required. The state 
policy, if construed broadly and if adopted by MCPS, would be 
inconsistent with HEW* 8 narrow interpretation of the circumstances 
und^r which the needs of nonhandi capped children may be considered. 

Ill . Continuum of Alternative Placements 

Federal law provides that an LEA must ensure that a continuum of 
educational services is available, including the* following 
alternatives: (a) instruction in regula^ classes, (b) special 
classes, (c) special- schools, and (d) home and hospital 
instruction. 10 Consistent with this mandate, state^law describes / 
six levels of services for handicapped children. The ' descriptions 
set out average minimum staffing ratios. H MCPS* documentation is 
* . consistent with the federal and state mandates. However, the (/written f 
documents reviewed, in particular ACES, do not include explanations 
of the six levels of services. MCPS should consider including the 
applicable provisions of the state bylaw as an appendix to ACES. 
MCPS 1 practice of^roviding staffing ratios that are smaller than the 
minimum staff ratios suggested by the state to ensure the provision 
of a FAPE does not exceed federal mandates, although at first glance 



9. ACES, p. 18. ^ 

10. 45C.F.R. 121a. 551. 

11. State Bylaw 13.04.01 .06E(3). The term "average" refers to the average 
number for the entire LEA at that level of service. Therefore, in 
calculating, the average class size for any group, you would calculafl the 
average over the entire LEA for each individual level of service. Memorandum 
from Linda Jacobs to Local Directors of Special Education, May 28, 1979. 
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such an interpretation* might 
that the appropriateness of a 
individual feasis . Thus, minimum 
must be exk^eded in individual 
are necessary, to'eiwure a"*FAPE. 

IV. Location of Placement 



be suggested . 12 Federal pol icy is 
placement jjus t be determined on an 
standards helpful as a guide but 

cases where aiore intensive services 



Federal law provides that each* handicapped child's educational 
placement must be located as close as possible to the child's 
home. 13 Unless a child 1 8 IE? requires such other arrangement , the 
child must be educated in the school which he/she would attend if not 
handicapped . ^ Financial concertfs may not be an excuse for making 
a placement decision. ^ p or . example, if a child could attend 
his/her own local school except for the need to provide an aide to 
assist him/her, it would be hard to justify sending that child to a 
more distant school. 16 The state policy is generally consistent 
with the federal mandates. 1 ? 

MCPS 1 prqcedures are described and 'analyzed above under Section II of 
this chapter. ^ . / 

U. Frequency of Review and Relationship to IEP 

Federal law provides „, that placement decisions 'must be reviewed 
annually and be based on trhe IEP. 18 State policy is consistent 
with the .federal mandates. 19 MCPS ' prpcedures regarding the annual 
* review is consistent with federal and state mandates. 20 However, 
MCPS' practice of permitting referrals to the area coordinator when 
services are not available at the home school would be inconsistent 
with federal law if it were interpreted to permit a segregated 
placement (because , of a. lack of needed services at the regular 
school) £ven if the IEP calls for placement in the ^regular 
educational environment. 

VI . Nonacademic Settings, 

* » 
Federal law concerning the provision^of nonacademic services, in 
particular physical education, is internally incons ist^pt . Part B of 
EHA provides that LEAs need not provide physical education in the 
regular environment if (a) the handicapped child is in a separate^ 



12. Board of Education Resolution 834-78 "Policy on Education of Handicapped 
Children." 

"I3.145C.F.R. 121.a552(a) (3). See also 45C.F.R, 84.34(a). 

14. 45C.F.R. 121.a552(c). 

15. BEH letter from Tom Irvin to Dr. Greg Frith, December 29, 1978. 

16. Id. 

17 . See 1978 Maryland Amended Annual Program Plan. See also State Bylaw 
13.04.01.06(f) (4). 

18„ 45C.F.R. 121a. 552(a). 

19. 1978 Maryland Amended Annual Program Plan. 

20. See ACES. 

. \ 
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school or (b) the shild needs , specially designed instruction. 21 
Section 504, on "hhe other hand, provides that LEAs may provide 
physical education in a separate setting to provide an appropriate 
placement. 22 However , Section 504 also provides Ghat .a handicapped 
child may not be denied the opportunity to participate in the regular 
physical education program even if a separate progVam would be more 
appropriate. 23 Further,' Section 504 requires that V recipient that 
has in its jurisdiction a public or private institution serving 
handicapped children must ensure that they receive physical education 
in an integrated setting to 'the extent appropriate to th^ir needs. 

State law 25 and local documents 26 are consistent with Part B of 
EHA and are inconsistent with. Section 504. 



21. 45C.F.R. 121a. 307(b). 

22. 45C.F.R. 84.37(c) (2). 

23. J_d. 

24. See 42FR22691, Column 2. (May 4, 1977). 

25. 1978 Maryland Amended Annual Program Plan and Amendments to 1979 Maryland 
Amended Annual Program Plan. / 

26. 1979 LEA Application for Assistance 4Under Part B of EHA. 



ERIC 



These chirti have beem excerpted fro. vsrious documents at* r«fltct the altering and outlining used in those lourca. In •( 
editorial change a were made or sect loos perephssed fro. Che aourcea. 



eaten minor 



Least Restrictive gov iron 



ent 



federal 



STATE 



UOCAL 



ERLC 



General Policy 



To the uiiaun extent practicable, Che 
LEA muar provide apecial lervicei Co enable 
handicapped children Co participate in regular 
educational programa (45C.F.R. 121a. 227). 

To the aaxLBMja extent appropriate, 
handicapped children, including children 
in public anO* private ioati tut lona, muat be 
educated with children who are not handi- 
capped U5C.F.R. 121a.*>0(b)(l); 
45C.F.R. 84.i4(a)). 

Special classes, separate achooling, or 
other removal of handicapped children 
fro* the regular educational environaent nay 
occur only when the nature or aeveriCy of 
the handicap 1a auch that education in 
regular classes, with th^ use of supple- 
mentary aids and aervicea, may not be 
achieved satisfactorily (45C.P.R. 1214.550 
(b)(2); 45C.F.R. 84.34(a)). 

Where s hsndicspped child is so dis- 
ruptive iq a regular claaaroom that the 
education of nonhandi capped children la 
significantly impaired, education in the 
regular environment would not he appro- 
priate (42FR42497 (August 23, 1977)). 

OCR haa explained that the proviaion 
of an interpreter ia conaidered a "aupple- 
mentary aid or service"; and, therefore 4 , 
the achool dittrict must provide the 
aervice and educate the child in the 
regular educational environment unless it 
c^Kdeaonst rate that such an instructional 
Strategy would not be appropriate for the 
particular child (Memorandum from 
Kiddleton to Brown concerning the Akron 
Public Schools (August 13, 1978)). 

2. Continuum of Alternative Placementa 

LEAS must ensure that a continuum of 
alternative placements is availably 
including (he following al ternat i vea : 
1) inatruction in regular claasea (regular 
class with indirect services LnTregulsr 
class, regular services with/direct services 
and instruction within regular claaa, regular 
class with resource room services); 2) special 
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General Policy 



The LEA must educste the child in the 
least restrictive sppropriste educational 
program. Separate achooling, ael f-cont ained 
clssses, or other removal of the child with 
apecial needa from the general education 
program may occur only when, and to the 
extent that, the student's apecial educa- 
tion in a less reatrictive environment cannot 
be accompliahed satisfactorily even with the 
use of supplementary aids and services. 
In msking this determination, the needs of 
other children in the classroom may be con- 
sidered (State Bylaw 13. OA. 01 .06E; see slso 
1978 Maryland Amended Annual Program Plan 
and MARC decision). 



2. Continuum of Alternative Placements 

State lav deacribea levela of apecial 
education aervcVa for handicapped children 

Level I - The handicapped child who may 
he sppropristely served in the .general educa- 
tion program receiving supplement sry 
services. Minimum stsffing rstio is 1 FTE 
professionsl for esch 150 nonspecisl educa- 
tion teachers employed hy the LEA. 



1. General Policy 

Hsndicspped children will he placed in the 
■oat enabling inatructional environment to 
accomplish the goals of the. IE?. They will be 
given s chsnce to gflto school in the most 
natursl and integrated setting that is sppro- 
priste, i.e., whenever possible, in regulsr 
school settings with nonhsnd icspped children 
of the same «g«. tft*n students' csn profit from 
full-time, pert-time, or occssionsl participa- 
tion in the regular program, schools sre expec- 
ted to make ressonshle sccomodat ions to the * 
specific needs of the hsndicspped child to pro- 
mote sppropriste integrstion (Bosrd of 
Educstion Resolution 834-78). 

In developing a child's IEP, the "ulti- 
disciplinary team (SARD) eatahlishes objectives 
and recommends specific services. For services 
not svsilsble st t^he school, s_ referral *o the 
srea must be completed {kCtS on page 18). 

Handicapped children have the right to 
placement in the£east restrictive lesrning 
environment, ss much ss possible with oon- 
hsndicapped children (ACES, Appendix D). 
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2. Continuum of Alternative Pla c — en f 

A continuum of alternative educational 
aervicea will be provided ao that atudeota cam 
he placed in public or private programs appro- 
priate to their individual needa, considering 
the intensity of aervices, inatructionsl 
sdsptstions, snd specisli'ted services 
(Bosrd of Educstion Resolution 834-78). 




TtDOLAL 

claeees (self -coot aimed •fecial classroom 
with pert-time in* true t loo in a regular 
Claaa, ae I f-cootaioed class full-time in 
a regular school, s-eU -coot ameers pec lal 
claaa claaa in a apecial public day 
school facility); 3) apecial achoola 
( ae I f -coat aified apecial claaa in private 
day facility; public or private reaideatial 
facility), and 4) bone laatructioo and 
hospital program* (45C.F.R, I2ls.55l; 
DAS Bulletin Ho. U on page 19 (7/79)). 
t 
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2 STATE 

/ 

Level II - The handicapped child who may 
be appropriately aerved by receiving service 
through the apecial education program not to 
exceed an average of one hour per day. 
Services may be provided *>n an intermittent 
or continuous baaia. Maximum caaeload must 
be an average *of 60 handicapped children per 
PTE professions!. 

Level III - The handicapped child who may 
be appropriately aerved by receiving apecial 
educational aervicea on a regular baaia not to 
exceed three houra per day. In addition, 
reaource aaaiatance would be provided to the 
regular claasroom teacher in order to 
enhance the child'a achievement. The 
aaximum case- load must be an average of 20 
dif f erent. Handicapped atudenta per FTE 
certified special education teacher or 30 
atudenta if an aide is used. 

Level IV - The handicapped child who 
may be appropriately served by receiving 
apecial educational aervicea up to six houra 
per day. Special education ia provided by a 
apecial education teacher in a specisl class 
within s general educstion facility snd 
related services, as described in the 
Individusl Education Plsn. The aaxiaum 
class size at the elementary level suit be 
an average of 10 handicapped atudenta per 
FTE teacher 4 or 13 if FTE aide ia provided. 

Level V - The handicapped child who 
requirea a comprehensive apecial education 
aetting for hia entire achool day in a 
apecial wing or day achool. Servicea are 
provided in a comprehensive specisl educston 
setting which includes special equipment and 
related aervicea. The maximum claaa sue 
will be an average of six handicapped stu- 
dents per PTE tescher or *ine if a PTE aide 
ia provided. For Level V children with 
airtMiicant phyaical impairmenta, the claaa 
^"Tfze must be an average of aeven handicapped 
children per teacher and aide. - 

Level VI - The handicapped child who 
require* 24-hour apecial education program- 
ming snd personal csre. This level is 
designed to provide instruction, treatment, 
or both, on a short- or_ long-term baaia in a 
reaidential setting with all neceaaary 
aervices and equipment. Maximum clsss sice 
aust be an average of four to one teacher or 
usjajn to one with an aide preaent. 



LOCAL 

Any child suspected of requiring Level 5, 
6, or 7 aervicea muat be -referred to the area 
difector of continue education (ACES on 
page 17). 

Student/ataff raCioa will be commenaurate 
with the needs of the different levels of 
services provided. The Board of Education 
aupporta ataffing ratioa that are appropriate 
to the individualised needs of children to the 
extent feasible, even if they are amaller than 
maximum ataffing ratioa permitted by the MSDE 
(Boaro* of Education Resolution 834-78). 
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3. Location of Pj_aceeje»t 

Each haAdiceppee' child's educational 
pi *c event must be j* close a* possible Co 
the child's tiome^fcX.P.t. 121a. 552(e)(3); 
gee alao A^sHT 84.34(a)). 
Ba ^ MwH JtaeWra child'* 1E$ requires some other 
arrangement, the' child must be educated in 
Che school which he or the would attend if 
not handicapped (45C.P.I. 12 la . 552(c) ) . 

•EH has respooded to two letters con- 
cerning che issue of Che location of a 
placement. The first inquiry is whether 
busing of suldly handicapped children to a 
school district offering an appropriate 
special education program not offered by 
Che LEA conflicts with Part B of EHA. BEH 
explained that Che act encourages multi- 
diaCricC cooperation in order Co develop 
sufficient size and acope for programs, 
, especially in Che more rural and aparsely 
populated areas of che country (Letter Co 
Senator Sayh from Dr. Vleaak 8/22/78). 

The second inquiry is "(a) does Pare B 
of EHA require that, without exception, a 
handicapped child muat aCCend Che school 
closest Co hose and which Che child would 
attend if not handicapped and (b) can 
financial concerns be considered in Baking 
placement in the school closest to the 
child's home is one of several fsc^avrs to 
be considered when making a plscement 
decision. Other factora are that each 
child's placement must be determined 
annually snd individually and Bust be 
bssed on the IEP. Pinancial concerna can - 
not be the bssis for making a placement 
decision. Por example, if a child could 
attend his own local school except for the 
need to provide an side to assist him, it 
would be hsrd to Justify sending thst 
child to a more distsnt school (Letter 
from Irvin to Dr. Prith 12/26/78). 

• r 



STATE ; 

Other Program) Provisions " Horns end 
hospital instruction - short-term itinerant 
instructional serviee are provided to stu- 
dents with physical disabilities or in 
emotional crisis (maximum 60 consecutive 
school calender days). 

3. Location of Placement 



LOCAL 



1978 Maryland Amended Annual Program Plan 
adopts Part B of EHA policies set out in 
Column 1. State Bylaw 13,04. 01. 06P(4) under 
"Special Rules Applicable to Certain Nonpublic 
Placement" generally pfpvidee that "the 
program is locsted in or within daily 
comssuting distsnce from the child's 
'place of residence." 



Location of Placement 
(See Point 1.) 
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room 

fre^ueocy of Re^yiev of Placement gnj * 
tcUtiooihtf to\EP 

Placement* must be (a) reviewed annually, 
(b) based oo the child's IEP, *nd~(c) take 
into consider at 1 oo the potent fal harmful 
effects on the child or the quality of the 
' services. 



Nonacademit Sett 



Handicapped children Bust be provided 
nonacademic and extracurricular services ^ 
and activities, i nc ludi nV seal s , recess, 
physical edacatioo, etc. /Y*-^" nonhandi- 
capped persons to the 1 Maximum extent appro- 
priate to the needs of the handicapped 
children U5C.F.R. 121a. 553; 45CF.R. 
84 . 34(b))/ % m 

The^Part B of EHA regulations contain 
detailed policies concerning, jlhysical 
education. Each har^jxa.pped ^//F<1 must be 
afforded the 9 opportunity to participate in 
the regular physlca 1 Jeducat i on program 
unless (1) the child if enrolled full-time 
in a separate" fact 1 1 ty or (2) the child 
need? specially designed phy s l cal ^educa- 
tion, aa prescribed in the IEP (45C.P.R. 
121a. 307(b)). 

Section 504 generally provides that 
recipients may offer physical education 
classes in separate settings iA consistent 
with the least restrictive alternative 
-standards. However, no qualified 
handicapped person may be denied the 
'opportunity to compete for tea*ms or to 
participate in courses that are not 
separate or different 145C.F.&. 
84.37(c)(2)). 



STATE 

4. Frequency of Review of Placement and 
Relationship to IEP 

The 1978 Maryland Amended Annual Program 
Plan adopts ?art B of EHA policies set o*t in 
Column 1.. * 



L 5ct t ings 



LOCAL 




The gen ^j^ pol icy set out in the 1B78 
Maryland AmendJra Annual Program Plan (see 
above^under Point 1) applies in part i cyl ar ' t o 
sTbrwac adetnLC and extnacurr icul ar services , in- 
{eluding meals, recess period, and physical edu- 
cation ( Amendmej^Ll^to 19,79 Maryland Amended 
Annual Program PlanfN^ ^ 




4. Frequency of Review of Placement and 
Relationship to TIP 

ACES requires annual review after initial 
60-day review (aee chapter on IEP)* 



5. Nonaca<jemic Settings 

m 

Students placed in special education self- 
contained programs participate in the regular- 
education programs in all appropriate academic 
areas and in most cases are able to attend 
regular art, music, physical education, home 
economics, and shop cloases (1979 LEA Applica- 
tion for Assistance Under fart B of EHA). 



1 
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CHAPTER 10 



NONPUBLIC AND RESIDENTIAL PLACEMENTS 
AND TRANSPORTATION THERETO 



/ I. Introduction - ' 

Under fe^gral and state law, an LEA must provide directly or make 
arrangements with other entities for the provision of a • FAPE to 
handicapped children residing in its jurisdiction. In addition, a 
parent may chotWe to place a ch^Ld in a private school, even though 
the school district has made available to the child a free 
appropriate public education. 

This chapter analyzes 'the federal and state mandates 1 pertaining 
to nonpublic placements by LEAs and parents, including placements in 
residential facilities. The chapter also analyzes the mandates 
concerning the provision of transportation to such placements, 

II . LEAs Responsibility with Respect to Children Referred to or Placed 
in Nonpublic Schools ~ 

A. Overview of the Legal Mandates * 

Whenever ah LEA places or refers a handicapped student to a 
private school or facility to satisfy the FAPE requirement, the 
following general principles must be adhered to: 

1. The handicapped child must receive special education ^ and 
related services. 

2. The placement must be 

a) In conformance with the child's IEP 
b*) At no cost to 0 the child's parents 
c) At an approved school 



3. The handicapp'ed chiLd placed in the private school must be 
afforded all the rights of handicapped children served by 
the pqblic agency. 

4. The LEA remains responsible for compliance with the federal 
mandates. ^ 




1. The federal mandates are set out on pages 10-6 thrpugh 10-11, Column 1. 
^5^e state mandates are set out in Column 2, on pages 10-6 through 10-11. 
2/V45C.F.R. 121a. 401(b) aqd 121a. 347. See also 45C.F.R^ 84.33 (c) (3).' 
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The state bylaw contains comprehensive policies governi^t 
nonpublic school placements by LEAs.-* The bylaw ^ 
supplemented by a comprehensive handbook prepared by the j 
state. * In general, the bylaw reiterates the federal mandates 
and sets our specific procedures which LEAs in the state must 
follow. The main feature of the bylaw provides that all 
s nonpublic school placements must be approved by MSDE.. \^ 

One state policy which may be inconsistent with federal law j 
provides that the parents of a child placed in a * nonpublic 
program by the LEA must pay an amount reasonably estimated to 
represent "other nonmedical costs" which would normally be 
incurred by parents - in taring for a child in a local public 
school and living at home.^ 

B . Analysis of MCPS 1 Documentation 

MCPS 1 practice is to act in conformity with the policies ' fpr 
nonpublic school placements ' issued by the MSDE and to monitor 
the program operated by the nonpublic school to assure 
compliance with the. federal and state mandates. 6 Thus, MCPS 

ris consistent with federal mandates to the extent state policy \ 
is consistent with federal mandates. With one exception, state 
policy and, therefore, MCPS procedures appear to be consistent 
with federal law. The one exception, which was described above, 
involves the charging of parents certain costs for caring for 
children placed iti nonpublic programs. 

Although MCPS' 8 procedures are generally consistent with federal . 
and state mandates, they may not be adequately disseminated to 
MCPS personnel. ACES, one of MCPS primary sources for 
conmunicat ing directives to personnel, mak$s no mention of the 
sg^cific state or federal mandates. The failure to include a 
dfetailed description of the federal and state mandates in ACES 
or an appendix thereto increases the possibility that practices^ 
within the school will be inconsistent with such mandates. 

* 

III . Residential Progr am 8 

The federal regulation^ contain specific provisions governing 
* placements or Referral** to residential programs. Under these 
regulations, residential programs, including nonmedical care and 
room and board, must be provided by the LEA at no cost to the 
handicapped child's parent*. ? 

The flSDE policy and MCPS procedures respecting residential 
placements are discussed above under Section II. 
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3. State Bylaw 13.&4.01.06F. 

4. MSDE Nonpublic School Tuition Assistance Guided 

5. OCR recently issued a letter of findings against the Maryland State 
Department of Education concerning this issue (February 26, 1980). Negotia- 
tion are presently in progress. The state bylaw formerly provided that 

^parents must p^ "raw food" costs for children placed in nonpublic pro- 
grams. In response to federal directives, this policy was repealed. 

6. Board of Educaton Resolution 834-78 "Policy on Education of Handicapped 
.Children." (December 5, 1978). An outdated "MCPS regulation (335-4) should 
be repealed or revised. 

■7. 45C.F.R. 121a. 302 and 45C.F.R. 84.33(c)(3). 

10 - 2 



IV. Placements By Parents 

Federal and state law provide that if an LEA makes available a FAPE 
but the parents choose to send their child fo a nonpublic school, 
the LEA is not financially liable. 8 ^CPS documentation is 
consistent with the federal and state maoddjtcfs. 

\ 

V. Placements for Noneducational Reasons 

« 

When a nonpublic school placement, e.g., a residential program, is 
necessitated by noneducational reasons, e.g., the chi-ld's home 
condition, federal policy is that the LEA must still make available 
a FAPE. However , where residential placement is required , the LEA 
need not pay for room and board. The federal policy is silent with 
respect to the LEA's obligation to pay for the educat ional costs of 
the residential program. 9 

i 

State law provides that the SEA may authorize reimbursement of the 
costs of the educational program up to the amount equivalent! to the 
cost of the school program a handicapped child would have /attended 
while living at home. 10 

MCPS procedures are consistent with state law. Since the federal 
policy regarding placements for noneducational reasons is unclear 
(see above), it is impossible to determine whether the state and 
local policies are acceptable. MCPS or MSDE should seek a y 
clarification from OE and OCR, J 

VI . Transportation to Nonpublic Placements 

. A. Overview of Legal Mandates 

Section 504 provides that when an LEA places or refers a 
m handicapped child to a program not operated by the recipient, 
the recipient must ensure that " adequate transportation 11 to and 
from the program is provided at no greater cost than would be 
incurred if the child had attended a program operated by the* 
recipient . H % * 

4» Part B of EHA defines the ternu "related services 1 ' as including 

' transportation. Thus , where tranapor tat ion is required to 
assist a handicapped person to benefit from special education, 
in accordance with the IEP, it must be provided, by the LEA at no 
cost . l^ BEH explained' that children placed in residential 
programs must, at a mipimum, *be provided transportation at the 
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8. 45C.F.R. 121a. 403, 45C.F.R. 84.33(c) (4), and 1978 Maryland Amended 
Annual Program Plan. 

9. See aection-by-section analysis accompanying the 504 regulations, 
42FR22691 (May 4, 1977) and letter from Tyrell to Schwartz, May 8, 1978). 

10. State Bylaw 13.04. % 

11. 45C.F.R. 84.33(c) (2). See also 45C.F.R. 84.37 (6) wherein' 
"transportation" is included as a "nonacademic service. 11 

12. 45C.F.R. 121a. 13. 

13. 45C.F.R. 121a. 300. 

10-3 
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beginning and end of the school term and for scheduled school 
holidays and recesses Additioqal transportation should be 
determined on a case-by-caae basis. ^ 

OCR has explained that the LEA ( and no tT TBS Spirent; &) must provide 
the necessary transportation. An LEA can make an arrangement with 
% parent to assume its responsibility in exchange . for reimburse- 
ment of costs. The LEA can not require that the parents enter 
iato such an arrangement.^ 

M The/ state bylaw 16 provides that daily transportation or reim- 
Viufaement must be provided for attendance at nonresidential 
facilities in a 50-mile radius. /The bylaws also provide that 
handicapped children living beyond the 50-mile radius are eligible 
for two round trips each year, but certain children attending 
residential programs shall have transportation to and from their 
homes on weekends. 



B. Analysis of MCPS Documentation 



MCPS' procedures regarding transportation of handicapped students 
are generally set out "in MCPS Regulation 215-1 which was reissued 
on September 12, 1979. 18 

In several respects, MCPS* regulation pertaining to the trans- 
portation of handicapped children to private residential programs 
is inconsistent with federal mandates. In other respects, it is 
not sufficiently comprehensive. 

MCPS 1 practice of limiting to two the amount of trips for which 
reimbursement wiLl* be provided for residential placements outside 
a 50-mile radius is inconsistent with the minimum federal require- 
ments described above.. J 

Second, to the extent that MCPS - Regulation is construed as 
requiring that parents of handicapped students make their own 
transportation arrangement such a practice is inconsistent with 
Section 504. LEAs may not force parents to transport their own 
children. 

Third, the documentation regarding transportation to summer school 
may be inconsistent with Section 504 and Pl£t B of EUA if OCR and 
BEH conclude that 12-month scheduling is required. 

MCPS 1 documentation is not sufficiently comprehensive because it 
does not provide, as required by federal law, that; the amount and 
type of transportation provided must be consistent with the IEP. 
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14. Letted from Tyrell to Dorman (10/4/78) see also a recent Letter of Findings 
^ issued against the Maryland State Department of Education (February 26, 1980), 

which found this policy to be in violation of Section 504. 

15. Letter from OCR to Bernstein (1978). 

16. State Bylaw 13.04.01 .03H. 
H.d tbid . 

18. See also. Board of Education Resolution 834-78 "Policy on Education of 
Handicapped Children 11 (December 5, 1978).' 
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VII. LEA Responsibility with Respect to Handicapped Children Attending 
Private School* Not Placed or Referred by LEAs 



Under Part " B of EHA, public schools must provide genuine 
opportunities to children attending private schools to participate 
in special education^ programs. 19 The regulations contain eight 
major requirements c^pcerning this responsibility. The state policy 
is generally consistent with the federal policy. 20 MCPS 
procedures pertaining to the diagnosis of children attending 
nonpublic schools ; is generally consistent with federal and state 
.mandates . 21 However, no written MCPS documentation was located 
concerning the delivery of services to handicapped children 
attending nonpublic schools. 
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19. 45C.F.R. f21a. 452-460. I 

20. 1978 Maryland Amended Annual Program Plan,*1979 Maryland Amended Annual 
Program-Plan, and Amendments to 1979 Maryland Amended Annual Program Plan. 

21. Memorandum entitled "Procedures for Requesting Diagnostic Services' for 
Nonpublic School Students" (November, 1978). 
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editorial 



excerpted from various dociammota and reflect the numbering end outlining used in those sources'. In to 
• udi or sec t ions pars phased from the aourcea. 

nonpublic and Residential Placement a <,snd Transportation There to 



cases minor 



\ 



FEDERAL 



STATE 



local 



1 . LEAa' Reapooeibi 1 it lea with Reapect to 
Children Referred to or Pieced id 
nonpublic School's 

Handicapped children placed in or re- 
ferred to a private school or facility 
by an LEA Bust be: (1) provided apecial 
education and related servicea, (2) in 
conformance with the IEP requi rementa , 
(3) at no cost to the parenta, (4) at a 
achool which aeeti the atandards that 
apply to state and local educational 
agenc te*, ^and (5) afforded all the righta 
of a handicapped child who is served by 
the public agency (45C.P.R. 121a. 401(b). 
See also 45C.P.R. 84.33(b)(3)). 

When referrals are aisde by LEAe to 
nonpublic schools, the LEAs remain r capon - 
aibte for compliance with the federal 
mandates (Id.; see also 45C.P.E. I21a.347). 
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2. teaidential Placements 

If piscement in s public or private 
reaidential program is neceaasry to provide 
a free* appropriate public education fo a 
handicapped peraon becauae of hia or her 
handicap, the program, including nonmedical 
care and room and board, shall be provided 
at no cost to the person or hia or her 
parents or, guardian (45C.P.R. 121a. 302; 
45C.P.R. 84.33(c)(3)). 

BEH and OCR , in a joint letter, 
explained that LEAs and SEAs may not charge 
parents "raw food" costs when s child is 
placed in or referred to a residential 
program by the LEA (Letter from Tatel and 
Martin to H.irnbeck,, Augtiat 29, 1978) . 



1 . LEAs 1 Responsibilities with Respect to 
Children Referred to or Pieced in 
Nonpublic Schools ( 1 3 . 04. 0 1 . 06F ; see slso 
HSOE "Nonpublic School Tuition Assistsnce 
Guide" and 1978 and 1979 Maryland Amended 
Annual Program Plan). 

The atate bylaw contains comprehensive 
policies regarding placements in nonpublic 
placements. Certain of the major policies 
are set out belov. First, the SEA approvea 
all nonpubl ic s chool pi acements . ^Second , 
the placements are for one year. Third, 
the nonpublic schools oust be approved by 
the SEA. Fourth, a child recommended for 
nonpub lie placement must be afforded all 
the rights provided by state and federal 
laws and their governing regulations. 
Fifth, in arranging for special education 
aervices, the parents of the child must 
pay an amount reasonably estimated to 
represent other costs which woul d norms 1 ly 
be incurred by parents in caring for a 
child enrolled in a local public school 
and living at home. Sixth, the placement 
eligibility creteria include, among others, 
the following: the child la being recom- 
mended for placement into a nonpublic 
apecial education program that is appro- 
priate tbvhis verified educational needa 
and ia in We least restrictive appropri- 
ate aetting. Seventh, LEAa must review 
placement in nonpublic school facility or 
program. 

2: Residential Placements 

State policy ia aet out under Point 1 
above . 



1 . LEAa 1 Responsibilities with Respect to 
Children Referred to or Placed" in 
Nonpublic Schools 

When a child ia placed in a non-MCPS 
setting, in conformance with MSDE requi rementa t 
MCPS personnel will monitor the program 
delivered to the child to assure that partici- 
pating schools meet MCPS program standarda 
(Hoard of Education Resolution 834-78 "Policy 
on Education of Hand lcapped^hi 1 dren. " See 
alao MCPS Regulation 635-4 entiled "Referral 
for tuition Assistance for Nonpublic School 
Placements of Handicapped Children." (Thia 
regulation is outdated and ahould be 
re vi sed . ) ) . 



Reaidential Plscementa 



above. 



Local policy ia aet out under Point 1 t 

• J U / 
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3. Placements By Parenta 

if a FAPE is msde available by the LEA 
for a handicapped child and the parent 
chooses to place the child in a private 
school, the LEA is not required to pay 
for Che child's education. The handicapped 
children in those private schools can 
participate in apecial education and 
related aervicea offered by the LEA if the 
parenta of thoae children so deaire. Dis- 
agreements are subject to the due proceaa 
procedures (45C.F.R. 121a. 403; 
45C.F.R. 84.33(c)(4)). 

4. placements for noneducat lonal Reaaona 

When geaidential care ia neceaaitated, 
£t by the student's handicap but by factora 
auch aa the student's home conditions, the 
recipient n not required to -pay the coat 
of room and bo77d. (42F822691 t*ay 4, 1977)). 

BEH has explained that if a child is 
placed for noneducat lonal purposes the LEA 
ia still responsible to make FAPE available. 
Thia may be accomplished through a teacher 
in a hospital or a visiting instructor 
(Letter from Tyrrel to Schwartz 5/8/78). 



5. Tranaportat ion to Nonpublic Placementa 

Section 504 itates that if a recipient 
places a hsndicapped person m or refers auch 
person to*a program not operated by the 
recipient, the recipient must ensure that 
adequate transportation to and from the 
program is provided at no greater cost than 
would be incurred by the person or his or 
her parents or guardian if the person were 
placed in the program operated by the 
recipient (45C.F.R. 84.33(c)(2)). 

Neither th.e EKA statute nor the EHA 
regulations set minimum numbers of trips 
home from a residential facility. However, 
such children should be provided transporta- 



STATE 

3. Placementa By Parenta 

When * handicapped child ia offered a 
FAPE and the parent choosea to enroll their 
child in a private achool, the SEA *nd L*A 
.re not financially liable ( I978**j*#yl «d 
Amended Annual Program Plan). 



4 . Placementa for nonedu cat ional Reaaona 

(13.04. 01. 06F(2)(3)) 

When placementa are made for non- 
educational reasons, the SEA max, upon the 
requeat of the LEA, approve the placement 
in an alternative s-pecial education program 
in cooperation with the child's family and 
the appropriate state or local agency reapon 
sible fog the child's care. The SEA ma£ 
tmhpriml reimbursement of the cost of ^he 
educational program up to the amount 
equivalent to the cost of the school program 
he/ahe would have attended wh/le living at 
home . i 
5 . Transportation to Nonp ublic Placementa 

(State Bylaw 13.05.07) 

(13.05.07.01B) ' \ 

(1) For purposea of pupil transport a/ ion, a 
handicapped pupil is one who needa «P ec " 1 
transportation arrangements to a facility to 
which reimbursement shall be provided 
for eligible handicapped pupils from 
established school vehicle stops to the o 
appropriate achool and return from the 
achool to the established school vehicle 
stops. Transportation shall be coopera- 
tively considered by the Admission, 



LOCAL 

Placementa »v P*renta r *f* T ence 
IMCPS procedure, incorpor.tea by reference 
state policy. See Point 1 above.) 



4. 



PT-^n r. for noneduca t ional Reaaona 
(MCPS procedure, incorporate, by reference 
state policy. See Point I above.) 



< 

>ortation I 



j. Tranaportatibn to non public Place 



MCPS or privately contracted traneporta- 
tion will be provided a<T th.t f h " d "*PP? d iB 
children can.be moved to end fro- .chool in 
« reasonable time. The apecial need, of the 
handicapped child will be taken into "count 
when planning for tranaportat ion need. (Board 
of Education Resolution 83^,-78 "Policy on 
Edu6ation of Handicapped Children ). 

According to the following criteria aet 
out in MCPS Regulation 215-1, financial aid 
•for transportation is provided to parenta of 
pupils for whom placement in a private school 
ind payment of tuition has been approved by 
the State Department of Education. 
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fEPOAL 



STATE 



LOCAL 



Cioo mm a "related service" to aad from the 
school at the beginning aad end of the 
school Cera eod for scheduled school 
holidays and recesses at a minimum'; but 
state policies should allow case-by-case 
deter aunat ions of hw often additional 
transport at too should be provided. 

OCt has explained that parents may not 
be required to transport their children to- 
appropriate placement* located in other 
school districts (Letter frosi OCR to 
Bernstein, 1978) . 



Review, end Dismissal Committee in 
charge of special education placement 
And the office of transportation in the 
local education agency. Appropriate 
facilities sre: 

(a) Public schooLs 

(b) S&otm Department of Education 
approved nonpubli c school s 

(c) State institutions 

(d) State schools 

(2) The following are the distance limite- 
tions for the transportation of handi- 
capped pupils: 

(a) Handicapped pupils attending a State 
Department of Education approved - 
school during the regular school " 
year may be provided daily trans- 
portation if they live within a 
50-siile distance of that school. 

(b) Handicapped pupils living beyond 
the limit established in Section 
.01 .3{2)(a) /above shall be eli- 
gible for two round trips each 

* school year . 

(c) Certain resident handicapped 
pupils attending State Depart- 
sent of Education approved 
public or nonpublic schools shall 
have transportation available to 
and from their hone areas on 
weekends . 

(3) - A driver aide aiay be employed to 

serve on each vehicle that transports 
mentally, physically, or enotionally 
handicapped pupils*. 



(1) Daily transportation within a 50-mile 
radius may be provided. (Exceptions 
require approval by the state supervisor 
for pupil transportation. ) 

(2) Parents of pupils who sre in residential 
placement in a location beyond the 50-mile 
limit are eligible for reimbursement for 
the cost of two round trips esch school 
year . 

(3) A milage allowance is established by the 
Board of Education for pupils who are 
entitled to daily transportation. 

(4) Parents are expected, where possible, to 
form car pools so that several pupils may 
be transported at tne approved mileage 
rate . 

(5) Financial support is not available for 
transportation to summer school. 
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(State Bylaw 13.05.08) 



(13.05.08.01B) 



1 * 



(I) 



(2) 



The local school system shall arrange 
transportation for handicapped pupils 
through the local transportation 
office in cooperation with the local • 
special education office. • 
The regul ar\ school year for handicap- 
ped pupils shall be approximately the 
same as the regular public school year 
of the local school system in which 
the pupil resides. When weekend 
transporat ion is provided, the local 




STATE 

school system mexiog the transporta- 
tion available sha^l establish pickup 

discharge points along major 
highways within reasonable distance t 
e pupil's home, 
er aides shall be assigned only 
en necessary. More than one aide 
r vehicle may be fumded based upon 
requests from the local school systems 
to theState Department of Education 
explaining the circumstances that 
justify the exception. t 

(l3.05.08.OlD(2)(d)) 

Nonapproved programs include,: 

(d) Transportation of adults, except 
v persons between 1$ and 20 years 
old who are enrolled in an 
approved regular or special 
education daytime school program 
and parents who are participating 
in special education parent/ 
infant programs. 

(13.05.0S.02A(4J) ' 

(4) The placement of handicapped children 
in facilities outside the county of 
residence when th$ distance *from the 
home to the school is greater than 50 
miles changes the service from daily 
transportation . to a lems^ frequent 
service bssed upon dfstance. 

(13.05.O8.02D) * 

Transportation of Handicapped Children . 

Transportation of handicapped pupils to 
schools designated snd approved by the 
Stfat^ Department of Education shall be 
funded as follows: 

(1) Transportation to schools within' a 
"SO-mlle distance of the pupil's home 
shall be provided under the same 
conditions applied to regularly 
enrolled handicapped pupils. 
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(2) 



STATE °_ 

A achool uy operiti a residence 
and .'request' weekly transportation 
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LEAs/ ftcaponsibil ity with Respect to 
Handicapped Chi ldren 'At tend ing Private 
Schools Not Placed or Referred by LEAs 
{kbC^.K. I2!a. 452^,460^ . ~ 

a) LEAs Bust pcovide genu^ajte* oppor- 
tunities to participate in speech ^educa- 
tion and related services designed ye 
meet the needs of private scfrool handi- 
capped children residing in 'its juris- 
diction (45?.?. R. I2'la.i52). 
m b) THe number and needs of handicapped 
Students attending private schools must be 
determined af tffc consul tat ion with persons 
knowledgeable, the needs of these children 
(45'C.f.l. 12la.453). 



LOCAL „ 



instead of jUily * transpof tstion. If 
the number w pupils enrolled is 
sufficient, ,s weekly program shall be 
arranged and operated by a local 
school system selected by the State 
Department of Education, Tdtal costs 
for this service shall be p^yed by 
the state* 4nd shalV includq purchase 
of^the necessary vehicle, operating 
costs bssed upon the per*-mile "factor, 
a%d driver, and aijie salaries. A 
local schQpl syaeem within a 50-mile 
distance may provide either daily or 
weekly transportation, but ^ot both. 
fr3) For pupils assigned to schools which 
would require traveling «ip excess of 
50 milestone way and which provide no 
weekly transportation for residents, 
two round trips per year fros\, the home 
y to the- school at tourist class air 
^ flight fare shall be all Wed. The 
local school system shall ^sy the 
parties involved and verify* the rates 
before requesting state reimbursement. 
(4) When it is not possible to provide 
* transportation with existing equip- 
ment, the local school system may *pay 
the parents of the handicapped chil- 
dren to provide the service. The f t 
State Department of Education shall 
reimburse the local school system an 
amount as specified in the table of 



6. LEAs 1 * Responsibility yith Respect to 

Handicapped Children Attending Private 
Schools Not Placed or Referred by LEAC 
- (1978 an<1^979' Maryland Amended Annual 

Program Plan, Amendments "to 1979 State Plan) 

The state has adopted the federal 
policies set out in (a) and (c)-(h). There 
is no state policy requiring consultstion 
with persons knowledgeable abbut the needs 
of private school handicapped children^ , 
before making determinations concerning', 
among other things, their naails r*t 



6. fg-Aa' Responsibility with Respect to 

Handicspped Children Attending Private 
. Schools Wot Placed or Referred by LEAs 

Requests for ^i'agnositc services .for chil- 
dren stt ending nonpublic schools should be 
referred to the Disgnostic and Professional 
Support Team and should be coordinated through 
authorized persons employed by the nonpublic £ y t j 
school (Memorandum entitled "Procedure for 
Requesting Diagnostic Services for Nonpublic 
School Students" 'November , \9lS) . 
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' s 

O Special mvicei provided to -f tivate 
school handicapped children My be different 
than those provided to public school handi- 
capped children if: (1) the differences 
ere accessary to meet the needs of such 
children and {Zj the services provided are 
comparable to tnose provided to public 
school children U*C.P.R. l2la.455). 

4) Puolic school personnel nay be cxpie 
available in other than public school 
facilities ooly to the extent required to 
/ provide necessary services and ooly when 
those services are not normally provided by 
the private school (Ub£/¥.K. l2la.456). 

e) LEAs aust ma/ntain adniai s tra't 1 ve 
control and direction over the services and 
equipment provided U5C.F.R. 121a. 456 end 

. .457i. 

f) ?art ft of EUA funds nay not be used 
to pay for construction or private school 
teacher's salaries except for services 
performed outside regular hours of duty and 
under public supervision and control 
U5C.F.R. 121a. 456). 

g) Private school children enrolled in 
programs carried out in public facilities 
■ay not be regress ted on the bas*e— of-- 
religious affiliation 45CF.R. 121a. 458. 

h) Provisions for serving private 
school handicapped children may not include 
the financing of the existing level of 
instruction in the private schools 
U5C.P.IU 121a. 460). 



STATE 



LOCAL 



• 1 
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CHAPTER 11 * 



NOTIFICATION 



I, Overview of Legal Mandates 1 

One of the most important procedural requirements gained in the 
federal and state"" laws is the notification provision. . ,«J ctl «V'£ 
- provides that recipient* *ust take steps annually tq, notify 
Sandicapped persons and their parents of the recipient £ 
provide a free appropriate public education to every handicapped 
' person within its jurisdiction, regardless of the severity of a 
child f s handicap. 2 

The state bylaw provides that each LEA must provide the . public : with 
information regarding special education programs and related services 
consistent with the agents public information policy. 

/ 

II . Analysjg of MCPS Documentation^ 

MCPS employs several procedures' fbr communicating it. obliga tions 
under Section 504 and Part B of EHA' to handicapped children and their 
parents. The most notable are "the child identification Procedures 
discussed under Chapter 2 and the dissemination of pamphlets such- as 
• L6eal Rights: A Handbook for Parents (MSDE) and Is Your Child 
Handicapped? Parent-to-Parent Adv ice on What to Do . MCPS public 
information policy is set out in MCPS Regulation 260-1. 

* 



1. r .Jhe federal mandate, appear in Column 1 on page^l-2. The st'ate mandates 
«r*>*set out in Column 2. 

2, v 45C.F.R. 84.32 ' 

3;..-State Bylaw VS. o£m. 04* < ■ ' 

4. The local documentation is" set out in Column 3 on page 11-2. 



Tfceaa chafl^have bita excerpted from various documents end reflect 
editorial cftamges were made or sections par a phased froa the tourcet 



the numbering end outlining used in those sources. In sosse catet snnor 



Notification 



FEDERAL 



STATE 



LZAa aust annually take appropriate steps 
to notify handicapped persons and their parents 
ot the recipient's duty to provide a free 
appropriate public education to each handi- 
capped person within the recipient's jurisdic- 
tion, regardless of Che severity of a child's 
handicapping condition U5C.P.R, 84.32(b)). 



The LEA must provide the public with 
information regarding special education 
programs and related services consistent 
w^th the agency's public information policy 
(State Bylaw 13 . 04 . 0 i . 04E) . 



LQCAL 



See Child Identification Procedures 
Chapter 2. 

MCPS's public information policy is set 
out in Regulation 260-1 (April 25, 1979). 
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CHAPTER 12 
PERSONNEL DEVELOPMENT 



I. Overview of the Legal Mandates * 

Applications, submitted by LEAs under Part B of EHA must include 
procedtfres for implementing and using a comprehensive system of 
personnel development established by the SEA. 2 

The state bylaw provides that each LEA is responsible for the 
implementation of a personnel develppment plan which includes the 
in-service training of general and special education, instructional 
and related services, 8nd administrative and support personnel. 3 

II. Analysis of MCPS 1 Documentation 

MCPS' documents respecting the design, implementation, and use of a 
comprehensive system of personnel development are consistent with the 
federal and state mandates. 



1. The federal mandates Are set out in Column 1 on» page 12-2. Th* state 
mandates are set out in. Column 2. 

2. 45C.F.R. 121a^M/n— See also 45C.F.R. 121a.380-.387. 

3. State Bylaw 13.04.01.041. 

i 
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Theaa cbarta h*v« been eacerpted fro. vanoua documenta and reflect the numbering and outlining uaed in thoae aourcea, In torn* caaea minor 
editorial change • were made or sections paraphaaed from the aourcea* 

Peraonnel Develogent 



FEDERAL 



STATE 



LOCAL 



AppUcatiooa submitted under Part B of 
EHA moat include procedures for implementing 
and uaing the comprehensive system of 
personnel development established by the 
SEA U5C.F.a. I2la.22*. See also 
<oC.F.R. 12 la. 320- 337, which describe tne 
coaponen&s of the SLA' a plan (scope of the 
ayatea, participation of other agencies and 
institutions, in-aervice training, personnel 
development plan, d i s sen na it i orv, adoption of 
educational practices, evaluation, and techni- 
cal assistance to L£Aa)). 



Each LEA is responsible for the imple- 
mentation of a personnel dev#\opment pi an 
which inc lodes the in-service training of 
genera 1 and special educat ion, i ns t rue t iona 1 
and related services, and administrative 
and support personnel (State Bylaw 
13. 04. QUOAD . 



In-service training progrmma will be 
developed ao that genersi educators can acquire 
a basic understanding of handicap^d children 
and their families and learn to work effec- 
tively with the handicapped, 

Special/^xiucat ion peraonnel must keep 
informed oTchlngea produced by technological 
improvement a/d of new educational strategiea 
and matrials (resulting from research and 
denonstrat ion! activitiea , Opportunities for 
•continuing professional development based on 
identified individual or group staff needs 
will be provided (Board of Education 
ResoL^ion -8*4-r78 "Policy on Education of 
HanJcapped Children" (December 5, 1978)). 

^In order to assess HOPS' personnel 
de#lopment needs', a questionnaire waa given 
to|Mfct\ area and central office continuum 
education stsff aember. In addition, each of 
the in-service trainers distributed question- 
naires to each of the local schools they work 

in, The results are then tabulated and 

returned to continuum education staff 
development office for planning. 

In order to implement the state's 
Comprehensive System'of Personnel Development, 
an in-service coordinating committee was 
formed, The committee announces the HSDE 
guidelines to all reviewed requests for 
in-service, prioritized requests and submitted 
these proposals to the HSDE for funding (1979 
MCPS Application for Aaaiatance Under Part B 
of EHA), See alao HCPS Regulation 440-7 
(Auguat 24, 1979) "Staff Development Programa 
for Supproting Services Employees" and HCPS 
Regulation 440-3 (July 17, 1979) "Establishing 
and Implementing * n In-service Course for 
Teachera." 




CHAPTER 13 -J 
PRIORITIES 



I. -Overview of the Legal Mandates*- 
^ 

Congress recognized that/ in the initial years of Part B of the EHA , 
program of assistance there might be major controversies concerning 
the distribution of the f limited federal aid to the various categories 
of handicapped children. To avoid such a "battle, 11 Congress devised a 
system of priorities. Under the system, LEAs must use Part. B of EHA 
funds in the following order of priorities: 

/A, To provide a ' FAPE to first priority children (see table for 
/ definition) 

N B. To provide a FAPE to second priority children (see table for 
definition) 

C. To meet other requirements^ 

The state plan is inconsistent with the % federal provisions. It 
confuses the priority provision (which prescribes wtfcch children will 
receive the limited assistance provided under Part B of EHA ) with the 
provisions specifying the timelines for providing a FAPE to aH 
qualified handicapped persons. 3 

II. Analysis of MCPS* Documents 4 - % 

MCPS' documentation is consistent with the federal mandates specifying 
the priority distribution of Part B of EHA funds. 



1. The federal mandates are" set out in Column 1 on page 13-2. The state 
mandates appear in Column 2. t\ 
2- 45C.F.R. 121a. 321. I 

3. 1978 Maryland Amended Annual Program Plan. J See also the 1979 Maryland 
Amended Annual Program Plan. / / 

4. The local documents are set out in Colpmn 3 on page 13-2. 
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TVsas charts havs been eicerpted fro» various documents and reflect Che numbering end outlioiog used in chose sources, 
editor i*l changes were made or sections per a phased fro* Che sources. 

' Priorities in the Use of Pare B Funds 



In lose cspes minor 



FEDERAL 



STATE 



LOCAL 



Escb LEA must- use funds received unger 
Pert B of EUA in the following order of 
priorities: 

(1) To provide s FAPE to first priority 
children, i.e., handicapped children who are 
10 an age group for vbrch the state must sake 
available a FAPE and are not presently receiv- 
ing soy education 

(2) To provide a FAPE to second priority 
children, i.e., handicapped children receiving 
an inadequate education 

(3) To meet other requirements (Note: 
after September 1, 1978, there should be no 
second priority children since Part B of EUA 
requirea chat all children receive a FAPE as 
of chat date) (45C.F.R. 121a. 321). 



all first 
Est have 



pri- 
avai l- 



By September 1, 1978, . 
ority children, aged 5-20, Jpsi 
able co them a FAPE. f*' 

By September 1, 1978/ all' second 
priority children must ha *e available to 
them at least an interim FAPE (1978 Maryland 
Amended Annual- Program Plan. 1 See also 1979 
Maryland Amended Annual Program Plan). 



MCPS meets Che needs of all Priority 1 and 
2 children aged 5-20. Pare B of ERA will be 
used with respect to first priority children 
who have not been previously identified. 
Part B of ERA funds will also be used for 
first priority ^hildfen aged 0-4 (1979 LEA 
Appl ication) . 



» chii<*re 
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CHAPTER 14 
PUBLIC PARTICIPATION 

• Overview of the Legal Mandates * 

Part B of EHA includes specific provisions ensuring participation by 
the public with respect to the design, implementation, and evaluation 
of programs for handicapped students . Each application for assistance 
under Part B of EHA submitted by an LEA must (1) provide for making 
the application and all documents related thereto available to the 
general public and (2) make all evaluations available. 2 . ^ 

« I 
II . Analysis of MCPS 1 Documents 3 

MCPS' policies, as set out in its regulations^, are consistent with 
the federal mandates. 



1. The federal man&atw^ave sfet out in Column '1 on page 14-2. 

2. 45C.F.R. 121a. 234'. -* 

3. The MCPS policies are set out in Column 3 on page 14-?. _ 

4. See MCPS Regulation 201-7 (December" 4, 1 972) "Public Participation in 
Meetings of the Board " of Education"; MCPS 'Regulation 270-10 (June 21-, 1974) 
"Community Participation in Decision-Making at the Local School 11 ; MCPS 
Regulation 270-9 (November 3, 1972) "Community Involvement-Inquiries and 
Complaints"; MCPS Regulation 260-1 (April 25, 1979) "Public Information (MCPS 
Polic/)"; MttMCPS Regulation 260-2 (June 22, 1979) "Public Information (State 
Law)." See^^also*. a letter - from the superintendent" > to. organizations 
representing handicapped children concerning " the formation of a Qpntinuum 
Education Advisory Committee to increase public participation (April 19, 19)9). 



These ckirti have been excerpted fro* various documents 
editorial changes were made or sections parsphased from 



and reflect the. numbering and outlining used in those sources. In 
the sources. *• 

Public Participation 



e+iti minor 



FEDPAL 



STATE 



LOCAL 



Each LEA application must provide -for 
asking the eppli cation and all documents 
related to the application avsilable to 
.parents and the general public and ensure 
that all evaluations and reports are public 
information U5C.F.R. ^2la.234) . 



MCPS Regulation 201-7 (December 4/ 1972) 
"Public Participation in Meetings qf the Board 
of 'Education." 

MCPS Regulation 270-10 (June 21, 1974) 
"Community Participation in Decision-Making 
At* the Local School." 

MCPS Regulation 270-9 ttlovember 3, 1972) 
"Community Involvement-Inquires and 
CommplaintsV 1 

MCPS Regulation 260-1 (April 25, 1979), 
"Public Infromation (MCPS Policy)." 

MCPS Regulation 260-2 (June 22, 1979) 
"Public Information (State Lav). 'la* 

These regulations provide, among ot^er 
things, that documents such as the LEA 
application, all documents related thereto, 
evaluations, snd reports are public 
information. 



Tbeae cherts have been excerpted fro* various documents 
editorial cnenges were made or sections psrsphesed from 



and reflect the numbering and outlining uaed in thoae sources. In some Eases* ainOr 
the sources* *- 

* Public Participation „ , 



FCDEBAL 



STATE 



LOCAL 



Each LEA application must provide -for 
■eking the application and all documents 
related to the application available to 
.parents and the general public and ensure 
that all evaluations and reports are public 
information (4SC.F.R. ^21a.234) . 



MCPS Regulation 201-7 (December 4,' 1972) 
"Public Participation in Meetings qf the Board 
of 'Education." 

MCPS Regulation 270-10 (June 21, 1974) 
"Community Participation in Deciaion-Msking 
At. the Local School." 

MCPS Regulation 270-9 Ulovember 3, 1972) 
"Community Involvement- Inquires and 
Commplaints'." 

MCPS Regulation 260-1 (April 25, 1979), 
"Public Inf rotation (MCPS Policy). " 

MCP5 Regulation 260-2 (June 22, 1979) 
"Public Information (State Lav)."^ 

These regulations provide^ among o^her 
things, that documents such as the LEA 
application, all documents related thereto, 
evaluations, and reports are public 
information. 
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CHAPTER 15 



RELATED SERVICES 

m + * 

I. Overview of the Legal Mandates * 

In general, LEAs must provide a free appropriate public education to 
teacfi handicappQji person of school age residing in its jurisdictiqh, 
regardless of the severity of a person's handicap. ^ Ari appropriate 
education includes the provision of special education and related 
seiyices .3 This chapter, analyzes the meaning of thg term "related 
services. 11 

Part B of EHA states that the ternu lf related services" means: 

Transportation and such developmental, corrective, and other 
supportive services as are required to assist a handicapped 
child to benefit from special education, speech pathology and 
audiology, psychological services, physical and occupational 
therapy, recreation, early identification and assessment of 
.disabilities in children, counseling services, and medical 
' services for diagnostic or evaluation purposes. The term ' 4 
also includes schbol health services, soc§al work services in 
schools, and parent counseling and training'. ^ 

- The definition of the term "related services" set out in the State ' 
Bylaw is virtually identical to the definition adopted by OE in fcart B 
of EHA' regulations .5 

* 

In the past several years, BEH has issued numerous policy 
interpretations in correspondence with SEAs and LEAs explaining the 
meaning of the term "related services." For example, BEH and OCR have 
issued clarifications concerning medical services, chiropractic 
services,' psychotherapy, hearing aids, optometric services, 
neurological examinations, evaluations perX orme d by optometrists, and 
catheterization.^ 1 

II. Analysis -pf MCPS* Documents 7 

MC^S 1 procedures> as set o^t in ACES, are consistent tfith federal 'arid 
st^te mandates since they adopt the /state's definitions, which, as 
explained above, are consistent wittr federal mandates. However, ACES 
is not sufficiently comprehensive because it does not contain or mak£ 
reference to recent clarifications by BEH and OCR. . 



1. The federal mandates are set out in Column 1 on pages 15-2 through 15-4. 
The state mandates are set out in Column 2 on* pages 15-2 through 15-4. 

2. See 45C..F.R. 121a. 300 and 45C.F.R. 84.33 (a). 

3. See 45C.F.R. 84.33 (b). 

4. 45C.F.R. Ula.13. 

3. State Bylaw 13.04.01. 02B. 

6. Summaries of these interpretations are set out in Column 1 on pages 15-2 
thr©i*h 15-3; 

7. MCPS' documents are set out in Column 3 on pages 15-2 through 15-3. 
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"editorial c&snjes were aide or sections paraphased 



FEDERAL 



1> 



The term "related ter vices" means trans- 
portation And tuch developmental, corrective, 
sad other supportive services as are required 
to assist S handicapped child Co beneut from 
Special education, and includes speech 
pathology and audiology., psychological < f 
services , physical and occupational therapy, 
recreation, early identification and assess- 
aent of disabilities in children, counseling 
services, and aedical services for diagnostic 
or evaluation purposes. The tera also 
includes school health services, social work 
services in schools, and parent counseling J 
and training U5C.F.R. 121a. 13). . / 



HEW haa issued numerous policy interpreta- 
tions respecting an LEA's obligation to pro- 
vide related services. These interpretations 
are suamerized below. 

Medical Services - Part !} of EHA ^unds may, 
be used to pay salaries of doctors providing 
diagnostic and evaluation services to first} 
Snd second priority children provided all 
other Part B of EHA provisions have bee'n net 
and salaries were not previously paid by state 
and local funds (Letter from Tyrell to Ha ye, 
February 21, 1978). 

Chiropractic Services - If chiropractic 
aervices are not conaidered aedical services 
under state law and they are' required to 
assist handicapped children to bener^t from 
special education, it could be included as a 
rflated service and must be provided at no 
cost to the parents if listed in the IEP 
(Letter from Irvin to Hal torn March 31, 1978). 

Psychotherapy - If psychotherapy is inter- 
preted by -the state as a aedical service, 
&e., sdainistered by a ^1* censed physician, 
the service is not required under Part B of 
EHA. However, some states interpret p*ycho — 
therapy as ""counseling services," which is 
included as a related service un&er the Act 
and therefore must bs provided at no cost 
(Letter from Irvin, to Mins^ (April 7, 1978)). 
But see letter from BEH to Milligan (6/5/79) 
where BEH explained that it was sti'll studing 
the issue. OCR has taken the position that 
psychotherapy is a related service (Letter to 
Connecticut Department of Education 
10V17/79)). 



ummnts 

d from th'i sources. 



In some esses amor 



Related Services 



STATE 



r 



BOCAL 



Relsted services are transportation and 
those developmental, corrective, and other 
supportive services that are' required to 
assist a handicapped child ip bene fit t ing 
from education. The term "related services" 
inc 1 udes speech pathology and aud iology , 
psycho 1 ojgical services, physical and occupa- 
tional therapy, recreation, early identifica~ 
tion snd assessment of disabilities, 
counseling services, and aedical services for 
d i agnos tic or evaluat i on purposes . The term 
also includes school health services, social 
work services in schools, and parent counseling 
and training (State Bylaw 13. 04 . 01 . Q2B) . 



Montogaery County Public Schools works 
closely with the Montgomery County Heslth 
Department. School heslth services, aedicsl 
services , physical theupy , hearing, and « 
vision screening are all provided. Paycho- 
Logical aV&£Asj*ents and evaluations are 
conducted by MCPS psychologists and speech and 
language services are provided through the MCPS 
Divisi'on^of Speech and Language ( 1979 LEA 
Application for Assistance Under Part B of 
EHA) . 

The ACES document (page 39-40) adopts the 
definitions set out in the state bylaw for the 
term "related services." 



J 



FEDERAL 



STATE 



LOCAL 



* Bearing Aids - Individually prescribed 
devices, e.g., glasses and hearing aids', are 
generally considered to be personal item* 
which are not required to be provided under 
Part S (Id^). ' - 

Ofrtometric Services - If optometnc 
services are interpreted by state law as 
♦a medical service, they are not related 
services (see above under, d iscuss ion of 
psychotherapy). (Letter froo I r via >to 
Clark (August 2, 1978)). t 

Neurological Evaluation - If it is 
determined that a given handicapped child 
needs to b« evaluated in a particular area, 
e.g., to receive a neurological examina- 
tion, chat evaluation must be carried out 
at no cost to the parents (Letter .from « 
Irvin to Minsky, April 7, 1978). If as 
a result of the medical evaluation", medical 
treatment is required, the medical treat- 
ment (provided by a physiciati) need not be 
provided by the LEA (Letter trom Tyrrell 
to Tnplett (January 20, 1978)). / 

fc Medical Diagnosis and Evaluation Per- 
formed by an Optometrist - Medical ' ' 
diagnositc and evaluation services required 
to assess a child in all areas of a 
suspected disability must be provided by 
qualified personnel A person providing 
services to a handicapped child is qualir 
fied if he/she meets SEA approved or 
recognized certification, licensing, or 
other comparable requirements. Thy^.the 
question of whetfcT an csptoiae tr i s t rWt her 
than an ophthalmologist may per f orm N is i on ' 
terfts is a question of state rather than 
federal law (Letter from Irvin to Jacobs 
(July 21, 1978)). 

\ 

Cathetenzat isn - Since catheterization 
is typically provided by a nurse or trained 
adult and not by a physician, it is a 
"health service," which \% one category of 
"related services*' and must be provided by 
the LEA (Letter of Findings from 
Taylor August to North Kansas City, 
Missouri School District). 



•I 



The new special education bylaw speci- n 
fically delineates the role required of the - 
ophthalmologist to perform a medical evalua- 
tion. Since such individuals are physicians, 
they, as well as other physicians, would be 
the only individuals qualified to perform 
medical evaluations. However, the optometrist 
does have a role and may be used as appropriate 
to provide evaluations in the cognitive sphere. 
Examples of these evaluations mrght include 
visual percept ion, measures of viiual acuity, 
as we 11 as pediatric op comet ry (memorandum 
from Linda Jacobs to local directors of * 
special education September 8, 1978). 
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CHAPTER 16 
SELF-EVALUATION 



Overview o*f h eg^T Mandates * 
7 ' ' ♦ 

To maximize -the likelihood that recipient* of federal financial^ 
assistance from DHEW will adopt nondiscriminatory v^ojNicies and* 
' procedures, Section 504/ requires- that a comprehensive ^self ^evaluation 
be undertaken-. ^ Specifically, each recipient must: 

A. Evaluate its current policies and their effects on handicapped 
persons . 

B. Modify any policies which are inconsistent with the 504 Regulation 

C. Take appropriate remedial steps to eliminate the effects of any 
discrimination that resulted fr6rt adhering to the ' discr iminatory 

» policies * , 

At each stage in Vhe self-eva'liration , • the recipient must consult 
with interested persons, including handicapped persons or 
organizations representing handicapped persons. Recipients must 
maintain on file for at "least three years a) a list of persons 
consulted, b) a description of areas examined, and c) a 
description of any modifications made and of any remedial action 
taken. , 

II. * Analysis of MCPS Self-evaluation K 

In January, 1978, tfce MCPS superintendent appointed an advisory 
committee for the handicapped to conduct the self-evaluation requited 
by 'Section 504. The self-eva,luation was aompleted in July, 1978.* The 
advisory committee included handicapped persons or organizations 
representing handicapped persons. » / 

In general, the self-evaluation is consistent with the mandates set 
out in the 504 Regulation. MCPS 1 self-evaluation, consistent with 
504, identifies several policies whihi have or may have discriminatory 
effects on handicapped persons. However, full compliance with the 
\ self-evaluation requirement requires that MCPS maintain records 
documenting that it has modified the discriminatory policies and, 
where necessary, taken appropriate remedial steps to remedy the 
results of the discrimination. Based solely on a re^ew of the 
self-evaluation, it .is. impossible to determine whether necessary 
remedial steps have in fact be^en taken by MCPS. 

"V 



1.' The federal mandates are set out i.n Column 1 on page 16-2. 
\ 2. 4"5C.F.R. 84.6* (c). 
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These chart* have bees excerpted from various documents end reflect the numbering end outlining used in those sourcea. In- some cases minor 
editorial changes wrae made or lections para phased from the sources. * 

Self-Svaluation 

/ ' * * 

hDOAL ' STATE A : 



Recipient, of feder.l financial .... stance »*' Self-ev.lu.tion ««. completed in 



frost DBEW Bust: 

tl) Evaluate their current policies snd 
practices to determine whether they have 
discriminatory effects* on handicapped 
persons 

* (2) Modify discriminatory policies and 
practices ^ 

(3) Take remedial steps to eliminate 
the effects of the discrimination 

At each stage of the self-evaluation, 

the 

recipient must involve interested persons, 
including handicapped persons and organize- 
t lons^re pre sent 1 ng handicapped persons. 

Recipients must Maintain on file for at 
least three years a) a list of persons 
consulted, b) a description of areas 
examined, and c) a description of any 
modifications or remedial action taken. ' 
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